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PREFATORY NOTE 


In the scheme of work outlined for the Library is the 
publication of a number of unpublished Dhanna^stra 
works, whose importance and rarity justify their in¬ 
clusion in the Adyar Library Series. An important 
Digest of Hindu Law of the so-called South India 
School,” the Vyavahuranirnaya, which is older than 
the famous Parits^aTa‘Msdka%Hyay and probably older 
than the Smriicandrika of Devarina Bhatta, is ready 
for release as one of our Series. Another work which 
is on the anvil is the Ke&ava-Vaijayanii the famous 
bhs§ya on the ancient Visnusmth. Both these are 
being edited by Rao Bahadur, Professor K. V. Ranga- 
swami Aij^ngar, VidySvScaspati, DharmySrths'astra- 
ratnSkara, whose pioneer works on Ancient Indian 
Polity and Economic Thought are well-known to 
students of Hindu social institutions. He has now 
completed for another well-known series a reconstruc¬ 
tion of the long-iost law-book of Bthaspati, after many 
years of strenuous investigation. We are promised in the 
same series under his editorship, the first five volumes 
of Laksmidhara*8 Kftya-Kalpataru, the oldest extant 
digest of Dhannas^6fra and they are to be followed 
by the remaining nine volumes of this great dharma- 
nibandka. These undertakings are the result of studies 
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pursued by Professor Rangaswami Aiyangar in the 
scanty leisure of a busy ofRcial Jife. 

By a fortunate circumstance, be selected as the 
theme of his lectures in the Dewan Bahadur K. Krishna- 
swami Row Foundation of the University of Madras 
some important aspects of DhatHia&ustra. To these 
lectures, which were delivered irt 1937, he gave the 
title of Rnjadftarma. The title might suggest one 
more study of ancient Indian polity, a subject which has 
had a great vogue in Indian and Foreign universities 
since the publication of the Ariha^Tistra of Kautilya 
in 1909. In reality it is a prolegomena to Dtuirma- 
&^tra in which, among other matters, the inter-rela¬ 
tions and canonical validity of both Arthasf<i$ira and 
Dkftrma^&ira are explained and elucidated. In the 
early British Indian judicial administration the study 
of Dharmas^stra had an attraction to lawyers and 
orientalists, which has steadily waned with the growth 
of Indian case-law and its supersession of smfii law. 
Its popularity has now gone to Artka$^ira. The two 
are now usually regarded as rivals and not as comple¬ 
menting each ocher. Academic criticism professes to 
see in them differences of aim, outlook, method and 
origin. It is significant, as pointed out in one of 
his ‘ Notes’ by Professor Rangaswami Aiyangar, that 
even living repositories of traditional Sanskrit scholar¬ 
ship silently acquiesce in the view that Arthaff^tra is 
a body of secular Imowledge, and on that hypothesis 
deduce a conclusion of its inferior authority as com¬ 
pared with Xyharma^u^tra. 
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Such a view is one of many instances of the 
obscuration, even to pandits of our day, of correct 
positions in regard to tliose two s'Sstras. Scholars 
whose approach to these has been in a spirit of con¬ 
tempt for traditional methods of study, and who, in 
violation of the spirit of the historic method, which 
they profess to follow, omit to take note of the mental 
and spiritual background of Hindu social thought, 
carry the process of obscuration further. We encounter 
accordingly in modern studies of ancient Hindu society 
a mass of doctrine for which scientific validity is 
claimed and conceded on grounds which a more 
balanced study might challenge. 

A familiar instance of the trend is to be seen in the 
usual acceptance of Rsjadharma as state-craft in the 
narrow sense in which it sesms conceived by writers 
like l^mandaka. The traditional conception of the 
term equated it with the whole corpus of D harm a. 
In the epic, when in answer to an interlocutor, a 
sage begins to expound R^jadhartnay he deals not 
with constitutional and political matters alone but 
with the whole of Dharma. Seen in this perspective 
many conclusions which are now readily accepted 
in regard to our social thought will need revision. 
Professor Rangaswami Aiyangar has deliberately cho¬ 
sen the challenging title to draw attention to the 
patent harm done by omitting to recognise this tradi¬ 
tional view. He illustrated the point by citing many 
instances when he delivered the lectures now published. 
These have now been amplified and expanded so as to 
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furnish to the reader adequate material for judging 
of the validity of the positions taken by the lecturer, 
and are embodied in a series of very condensed essays 
or articles, amounting to more than a hundred-and- 
eighty, which are modestly designated as ‘ Notes.’ Even 
a cursory perusal of their titles in the list of contents 
will disclose their importance as well as their range, 
variety and interest. The ‘Notes’ form as important 
a part of the book as the text. Attention may be 
drawn also to the classified index, which may be useful 
to students- It is the work of a member of our staff, 
Mr. A. N. Krishna Aiyangar, M.A-, L.T., Joint Editor 
of our Bulletin. 

The scheme of publication which the Adyar 
Library has laid down provides for the publication of 
lectures like those now introduced. Our obligation to 
Professor Rangaswami Aiyangar, who has so freely 
been collaborating with us, is all the greater since he 
has given the Adyar Library all rights both in the 
lectures on Rnjadkarma now published and in other 
works which he is editing for the Library. To meet 
the convenience of readers of Sanskrit unfamiliar with 
NSgan script, be has given at considerable labour the 
many Sanskrit texts he has cited in the ’ Notes ’ in 
Roman. It is hoped that this will enable a larger 
body of readers to examine the citations than would 
be possible if NSgari had been employed for tlteir 
presentation. 

r/w Adyar Library G. Srinivasa Murti, 

let July, 1941 Honorary Director 




PREFACE 


In the renaissance Indian studies, which is a feature 
of our day, a branch which has not come to its own 
is Dharmaif?i$ira. Even among its special students 
divergent views as to its character, scope, content, 
source, authority and affiliations are not uncommon. 
This is due neither to lack of material nor to lack of 
intensive study. Though only a small fraction of the 
vast literature of Dharma^tra has been printed and 
a still smaller fraction is available in translations, 
virtually all the great commentaries and digests that 
have survived eight centuries of alien and frequently 
hostile rule, are now available in one or other of our 
great manuscript collections. 

Dharma^sira was a living subject down to the 
threshold of the nineteenth century. It was assiduoosly 
cultivated at the great centres of Hindu learning and 
digests were written as late as the accession of Queen 
Victoria. For a generation or two afterwards, proximate 
utility drew lawyers and judges to the intensive study of 
one section of tt, viz. vyavahsra. A mild interest has 
since then been evinced by students of ritual in the 
other two sections, vis,, scsra and ptztya$cciiia. 
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Legalist enthusiasm for Dharma&nstra rapidly waned 
with the growth of case-law and the ever-widening rift 
between the traditional Hindu law and the judge-made 
law of the British Indian courts. If and when the 
proposal under consideration to codify Hindu Law 
(on the basis obviously of judicial decisions and re¬ 
formist advocacy) becomes faii accompli, the little 
interest which survives among professional men will 
vanish completely. 

The contingency need not, however, cause misgiv¬ 
ing. Vyavahura doctrines have suffered greatly from 
specious reasoning and distortion in the interest of 
litigants and from their pursuit in the twilight of half¬ 
knowledge. If Dhartnas^sfra continues to hold an 
attraction, it will be chiefly to students of history, who 
will turn to it for the light it will throw on the 
institutions and ideals, the life and thought of an 
age remote from their own. It will also count as a 
disciplinary study in the Universities. Its liability to 
distortion will not disappear altogether. To read the 
present into the past is a foible to which historians are 
liable. The political use of history consists in the past 
forming an arsenal from which weapons for present 
strife may be drawn. History is not immune from 
interested falsification or from erroneous conclnsions 
due to religious or political bias. These risks will have 
to be faced by Dkarma^sira also. But, as in the 
case of history, the margin of error can be reduced by 
the diffusion of high ideals of truth and accuracy and, 
as in the physical sciences which use laboratory methods 
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of investigation, by the provision of safeguards or 
‘ controls.’ 

An aim of the lectures now printed was to evoke 
and stimulate interest in a branch of study which was 
regarded for ages as of paramount importance for the 
upkeep of the social order. Other aims were to illus¬ 
trate its use to the student of Indian history and 
sociology, to define Its position among kindred studies, 
and to vindicate the value of the traditional method of 
approach to it, the neglect of which has been the fertile 
source of numerous dubious conclusions now in circula¬ 
tion. An attempt was also made to demonstrate by 
examples the importance of securing, as a condition 
precedent to its study, a correct perception of the 
philosophic background of Hindu life and thought. 
Sir Henry Maine, whose masterly studies of Roman and 
Celtic law, vindicated the value of the historic method, 
made many plausible and invalid generalisations when 
he dealt with Hindu jurisprudence. His errcrs sprang 
not from any defect of the historic method but from 
his conspicuous drift from that method in the case of 
Hiudu Law, when he read into its authors motives and 
purposes as well as beliefs of his day, and shewed in¬ 
ability to avoid bias due to a sense of racial and reli¬ 
gious superiority. It is natural but regrettable that the 
authority justly attaching to his name is still securing 
the currency of many erratic views for which justifi¬ 
cation will be difficult to find. It is still more a matter 
for regret that with far less excuse than Maine, who 
wrote from a cursory perusal of English translations of 
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a few smttis aod digests and without access in the 
originals to the major digests, commentaries zndsfnftiSf 
modern writers, who enjoy these advantages, repeat or 
add to Maine's erroneous statements. Few modern 
books on Hindu ethics, for instance, are free, whether 
composed in a spirit of apology or appreciation or of 
hostile criticism, from statements which wider know¬ 
ledge of Dharmas^sira and its study, not apart from 
but side by side with cognate subjects, might have 
prevented. In the Hindu view of life, aims, ideals and 
activities were not divided up and considered as in¬ 
dependent of one another. There was no distinction 
between things secular and things religious: the dis¬ 
tinction would have been unintelligible to the ancient 
Hindu. Society was viewed as indivisible, except for 
distribution of duties and obligations. On the e^^ui- 
poise of duties duly discharged, whether of indivi¬ 
duals, classes or functionaries, was held to depend the 
harmony not only of a particular state or community 
but of the entire universe. Life was a cemtinuum, not 
interrupted by death, and so were deed and thought. 
With such beliefs, to look into only one specialised 
subject like Arthasfsstra or Dharmas^stra, for a final 
interpretation of the meaning of any rule of life or 
institution, was to ask to be misled. This is why error 
pursues the heels of one who would study a section 
of Dharmasfsstra vyavaknra) to the exclusion of 
the others, or study Dkarmas^efra and Artka^tra 
apart and as if they were not cognate and inter¬ 
dependant. Specialisation has its limitations. We 
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might acquire knowledge of the histology, and ana¬ 
tomy of Hindu society, and miss all knowledge of its 
physiology and psychology. 

in earlier studies, some of which go back to 1914, 
it was my endeavour to indicate some of the devices 
which the traditional method of education and trans¬ 
mission of knowledge from generation to generation in 
the “ bookless ages,’* provided for a correct compre¬ 
hension of the Hindu ideals of life. The present 
lectures illustrate the uses of the traditional approach 
to the study of Dharmas^tra and Afthas^stra, and 
the unwisdom of ignoring or rejecting, in the special 
conditions in which Indian learning was conserved, 
valuable oral tradition and its late record in books. 

The designation of lectures on some aspects of 
DharmaffSsira as Rujadhamta requires in the condi¬ 
tions of our day an explanation which would have been 
superfluous to the old Hindu. Today we, under the 
obsessions of political studies, regard RTijadkarma as 
king-craft or polity. This meaning was not unknown 
in the past but the wider sense of the term was in 
general use. The distinction involves what may be 
regarded as a “constitutional” issue. Among personal 
and functional obligations those which lay upon the 
head of society {s.g. Rsjs) hinged round his duty to 
maintain each person in his duty or Dharma. The 
king’s Dharma, RTljadhanna, was thus the sum of 
the knowledge of all particular duties, i.e. the whole 
Dharma, Dkarmas^tfa. The new knowledge springing 
from the Artha^tfa has been used to support views 
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which reverse the relations of the ancient Hindu king 
and his society. The wider sense of the term would 
have automatically corrected the tendency vfere it un¬ 
derstood. The idea was so familiar to the old-time 
Hindu that it entered into the fabric of ordinary litera¬ 
ture. For instance, addressing Rsma, Laksmaoa is 
made by Bhavabhuti to say : 

“ Dkarmaptakr^yamTifKi gopfn Dkarmasya 
vs bhavafi ” 

(Mahsviracarita, V, s'!. 30) 

The king is the subject as well as the protector of 
Dharma. 

The form of a lecture precludes the inclusion of 
citations of authority. The lectures now printed con¬ 
tain on every page statements which run counter to 
received opinion. During oral delivery such explana¬ 
tions as seemed from the nature of the audience to be 
called for were given on the spot. When the lectures 
are printed and addressed to a wider circle, it has be¬ 
come necessary to supply the material on which readers 
might judge for themselves of the validity of the 
reason i ng or con cl usion s advanced i n th e lectures, instead 
of accepting them without examination. The need is 
met by the addition of the “Notes” at the end of the 
lectures fpp. 66-216). 1 have endeavoured to keep down 
their number and to condense them as far as possible 
consistently with clearness. In several ‘Notes' the argu¬ 
ment has been developed and carried a stage further 
than in the text. For understanding the points of view of 
the lectures the ‘Notes' are very necessary. It is hoped 


PREFACE 


XVII 


that they vvilJ prove of interest and of some use to 
students of Dharm/M'itstra. 

The lectures were composed for oral delivery 
early in 1938. The University of Madras had no 
funds for their publication. I am indebted to the 
authorities of the Adyar Library and particularly to its 
erudite Director, VaidyaratnUy Captain G. Srinivasa- 
ftturti for not only taking over the publication first 
through the Bulletin of the Library and then in- 
dependent)y, but for the freedom given me in regard to 
the number and length of the * Notes.’ I am also 
indebted to the Joint Editor of the Brahmavidyu, 
Mr. A. N. Krishna Aiyangar, M.A., L. T., for seeing 
the book through the press and for providing an index of 
unusual fulness and clarity. My obligation is great to ' 
Mr. C. Subbarayudu, the Manager of the Vasanta Press, 
for his patience in overlooking the submission of nnmer' 
ous proofs, necessitated by the use, for the convenience 
of readers in Europe and America, of diacritically 
marked Roman type for passages in Sanskrit, and 
for the care with which the work has been done. 

The printing of the book was begun in May 1939. 

As both Mr. Krishna Aiyangar and I became soon after 
engrossed in the task of organising an Oriental Institute 
.at Tirupati and continued in the work till September 
1940, a long interval between the commencement and 
the completion of the printing has become unavoidable. 

Vasumaiix;ilas, 

Rangachari Road, K. V. Rangaswawi 

Mylapore, 5th July, 1941 
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RAJADHARMA 

(DEWAN BAHADUR K. KRISHNASWAMI ROW 
LECTURES)’ 

I 

A FEW months ago I received an invitation from the Syndi¬ 
cate of the University of Madras inviting me to give the initial 
Jectures on a foundation bearing the name of the late Dewan 
Bahadur K. Krishoaswami Row. The lectures were to be 
based on personal investigations, and to bear on aricient 
Indian culture. My hands were then quite full with work. 
The distanoe between K^i and Madras* and the difficulty 
of getting away from the University, in which it is now my 
privilege to serve, in a period full of work, tended to add to 
my reluctance. But it was overcome on three considerations. 
The desire of one's alma nutter is, in the Hindu sense, alan^ 
ghanlya —not to be set aside; the gentleman, whose name was 
borne by the lectureship was one for whom 1 bad come to 
entertain affection and veneration; and the foundation seemed 
to be the first in the University, definitely marked for the 
advancement of a knowledge of ancient Indian culture, a subject 
which had yet to come to its own in Indian Universities. At 
present there is only one university in India—that at Benares 
—in which it is possible for a student to take a degree after 
a fuU course in this important branch. When teaching and 
' D«Uv«nd OB Uw 4tb aad 5tb March. 1933. 
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res«&rch were accepted some years ago as primary obligations 
by the transformed provincial universities of India, a provision 
was made for the study of Indian history and archeology in a 
few of them. In Madras, where even the retention of the 
study of the history of the mother-country as one of several 
subjects forming an optional group, in the degree course, 
was secured only after long struggles, the hrst chair to he 
instituted was that of Indian History and Archaology, 
now limited by a convention to South India. Valuable 
additions have been made by instructors and research pupils 
to many branches of Indian history, political and cultural. 
But they have been due to the wide extension given by 
teachers to the scope of their duties. For instance, some 
recent additions to the literature of Indian polity and social 
structure have been made in the University of Bombay in the 
School of Sociology. With the exception of my colleague in 
Benares' who presides with distinction over cur department 
of Ancient Indian History and Culture, only one other uni¬ 
versity professor in India—'the Carmichcel Professor in Cal¬ 
cutta University—derives his designation from this branch. 
But, in Calcutta there is no provision for the group in tlie 
ordinary and honours courses leading to the B.A. degree, 
though it can be o^ered by a candidate for the M.A. degree. 
In the University of Bombay a candidate can indeed offer it in 
the M.A. examination, but the provision is infructuous as neither 
the University nor the constituent Colleges offer any help 
to students in securing the antecedent knowledge, or provide 
post-graduate teaching in it. In the Blares Hindu University 
alone has the vision of its founders and supporters made, from 
its beginning, provision in all the degree courses for the teach¬ 
ing of ancient Indian history including the history of Indian 

' Dr. A. S. Altokar M,A., LUB., D.LiR. 
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literature, art, rellgloo, and social aj)d political institutions. 
The involuntary self-denial of so many Universities of India 
in this respect has not contributed to a correct perception 
of many present-day problems, which like most questions of 
the day, have their roots in the past. It is the feeling that 
it would not be right to refuse co-operation in any effort to 
revive the study of this important branch of' study that 
has been the most powerful force impelling me to accept 
the invitation, in response to which it is my privilege to 
address today an audience in my old University. I trust that 
it will not be regarded as presumptuous, or as an abuse of 
hospitality, if I venture to express the hope that in the many 
admirable developments which are now taking place in a 
University, which can claim to be the mother of four other 
universities, provision will be made, hereafter atleasc, for the 
adequate and continuous study of Indian culture in every stage 
of the courses oi study leading to the M.A. degree. 

It is now some years since Mr. Krishoaswami Row 
passed away.‘ His work was done in Reids which do not 
come much into public view. His career was remarkable. Born 
in 1S45, be turned to the study of English after a course 
of vernacular education, and passed the Matriculation exa¬ 
mination in 1864 from the Presidency College. He bad not 
the advantage of College education. But, when he had 
attained eminence, he was Dominated a member of the Univer¬ 
sity Senate and held the position for many years. He began 
his long official career as a clerk in the district court of an 
out-station. Without academic training in law, be rose to the 
position of a subordinate judge in Madras and of the chief 
judge in Travancoie, and won a name as a very sound lawyer 
> February. 192S. 
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and judge. After holding the highest judicial office in 
Travancore for over fifteen years, he was placed at the head of 
its administration by the Maharaja, a shrewd judge of men, 
devoted to the interests of his subjects. He held the office 
of Dewan with distinction for over the full term of five years. 
After his retirement in 1904, and till almost the last day 
of his life he took part in the chief public movements of 
the province, He nvjis thorough in whatever he did, The 
reputation for clficicncy, acuteness, balance and Integrity, 
which he made even when he stood on the lower rungs of the 
official ladder, he kept through out a long life. He was 
firmly rooted in a belief in the verities of his ancestral religion 
and dharma, and was infi&dble in his adherence to them. To 
know him was to respect him. The commomoration of his 
name in a University, in which as a student he stood outside 
the portals, is a fitting recognition of a life devoted to culture 
and service. It is an honour to be brought into association 
with anything which bears his name. 

" Indian culture,” even when limited by the adjective 
ancient,” is a term of Atlnntean extension. The wealth of 
themes in so wide a range is an embarrassmenC to one who 
has to make iin initial choice, and perhaps to start a tradition. 
The selection of “ Rdjadharma,” in the wide sense in which 
it is accepted in Indian tradition, is due, among other con¬ 
siderations to the desire to round off a series of studies, which 
were begun by me thirty years ago, and which have been 
pursued in moments of leisure snatched from daily avocation. 
In 1914 when I was honoured with an invitation like the 
present, to give the inaugural lecture on the foundation 
named after Dr. S. Subrahmanya Aiyar, the most venerated 
Indian of the day in our province, I gave the first fruits 
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of studies of aJicieot JndiaQ polity. The attempt partook 
the character of a pioneer enterprise, as the locus classicus 
for all study of Indian polity, namely the Arthasiiira of 
Kautilya had been published only five years previously 
inspito of its existence having been suspected very much 
earlier by Weber and Aufrecht. I next turned to ancient 
Indian economic theory and practice and gave the results 
of my study of them in ordinary lectures delivered before 
the University, and later on under the Manmdra Foun¬ 
dation in the Benares Hindu University. When my 
ofhcial harness was shed in 1934, an invitation from the 
University of Calcutta to be a Special Reader enabled 
me to follow up the implications of our wide literature of 
Artha»dstra and Dhanrtas'istra on the social and schematic 
side. It is my purpose today to submit some reflections 
on the character, scope, progress and content of the Indian 
literature of Dharma as a prolegomenon to the study of an 
important branch of literature, which has influenced for 
centuries the life of the people of India, and whose force is 
still not spent. Macy of the opinions to which expression is 
now given have been formed in the course of an examination 
of cardinal works in this branch which 1 am editing. 
It might be useful if it is made clear at the very beginning, 
that (he aim of the lectures is not to attempt another resume 
of Indian political theory. The subject is worked out and 
there is little that one can hope to add to the data already 
collected. A stray interpretation, that may be new, will not 
justify a mere summary of accessible information. The source 
literature of ancient Indian polity is not large, judged by wbat 
has survived. Kautilya’s book towers over the rest like a 
Himalayan peak. The works of KSmandaka, Somadeva, 
Hemacandra, Bhoja and Somesrara, along with the dubious 
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works bearing femous ' epic * names like rhose of the opposed 
sages, Bfhaspati and S'ukra, and Vals'ampayana, virtusJly 
exhaust the number. Every inch of this small held has been 
subjected to the investigator's spade. He who aspires here* 
after to add to our knowledge must discover another 
Ilya. The prospect is not hopeful. 

The subject has> however, attained remarkable popular¬ 
ity. The feeling which the Arthas^Aatra created at first 
was a mixture of admiration and consternation. A ten¬ 
dency arose to view the old pun in the name 'Kautilya)’ 
as fitly describing the author of unethical and tortuous 
policies. More thorough study of the Arthas'fisira in relation 
to its environment changed the earlier view. Kautilya’s 
memory was then not only vindicated ; he had a narrow escape 
from political canonisation. He has been gravely dted 
in legislative bodies, state papers and discussions of public 
policy, and his authority has been invoked—not aJway.s in 
defence of “ emergei^cy finance " or the necessity of csjuoiiage. 
The Artlwa^ra has been translated into scvcml langxmgos 
and is not regarded as needing to be bowdlcriscd licforc it can 
be prescribed for academic study. The exhumation of the old 
unsavoury reputation is now barred. It is res judiea/a. The 
innocuous “ Kautalya ” is now welcomed as the correct form 
of bis name, and it has replaced the suggestive " Kautilya 
The ArthasAstra has the merit of being self-contained, and of 
exhibiting the working of a master-mind, like Aristotle's. To the 
statesman and administrator, it holds a diEerent attraction. Its 
opinions have entered into the fibre of Indian political thought 
and life. The statesman, like the physician, believes in inherited 
tolerance to certain remedies, and selects only those which the 
system will not reject. Institutions and ideas are more readily 
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accepted a&d assimilated when they fit in with inherited 
aptitude and tradition than otherwise. The doctrine of 
the unity and continuity of history gains from the belief 
that the past survives in the present, like the immortal 
protoplasm. It offers a fresh inducement to the study of 
institutional and cultural origins. Reformers, who have to 
contend against mass inertia or opposition, are strengthened by 
the discovery of an ancient ancestry for their ideas. Though 
the sources of ancient Indian polity have been worked thread¬ 
bare, they will continue to attract men of affairs so long os 
there is belief in their utility. 

This might please these who take a pride in national 
literature, but the satisfaction will not be uu'alloyed. For 
a proper comprehension of our ancient life and thought 
not only Arthas^ustra but the bigger literature of Dharma- 
yastra is needed. The former has been examined pretty 
thorougliJy. The latter Still awaits close study. The 
tendency has grown to view Dharmas'Sstra as subsidiary 
to Artka^aitra, and indiscriminate use has been made of 
citations from the former to support or to confirm the doctrines 
of the latter, and this has been frequently done without 
reference to context. The attitude reverses the traditional 
view of the relative position of the two. Barring the sections 
styled RajamH or K&jadharma in the Epics and Pudl^os, as 
well as in the Smrtis, which are regarded of value on account 
of their political content, and the sections which deal with 
the principles and rules governing the law of persons and 
property {vyoMhAra), Dhanuiff&stra are rejected or ignored 
as * priestly twaddle :' But, politics and cfvil law form by no 
means the whole or even the major part of Dhamuiff&stra ; 
nor were they regarded by old writers of acumen, possessing a 
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sense of proportion and reality, as the most important- Other¬ 
wise, there is no meaning in writers, who display a subtlety 
and robustness of mind comparable to that of the best lawyers 
of our age or any other Vijfiane.wara, Laksmidhara, 

JimutavShana, or MSdhava or Raghunandana) s|>ending them¬ 
selves on the elaboration of the parts of Dharmirvihfru, which 
are now rejected as useless. 

This selective or differential treatment is largely the rt'snll 
of a historical accident. The early British administrators 
suddenly found their desks In the counting houses turned into 
the chairs of judges and magistrates. They had to govern 
people who were governed by persona! laws, set forth in 
treatises written in languages which Europeans did not under¬ 
stand. The penal law, of the country, e:tccpt in small islands 
of Hindu government, not submerged in the Muhammadan 
inundation, was Muhammadaa and was based on the Koran and 
traditions. Warren Hastings, who had no compunction in 
enforcing a law which made forgery a capital offence, was 
outraged when be heard the sentence of a Ka^i of Chittagong, 
which was in strict accord wdth Muhammadan Law*, on certain 
persons guilty of robbery and violence. The 5ul>stitution of a 
penal law from Europe for the laws of the two great com¬ 
munities was the first step in British administration, and the 
process was hastened by the Supreme Court.' Another 
step was taken when the civil law relating to person and 
property (vyavakSra) was taken up for translation. Halhed 
translated from a Persian verson the Sanskrit digest of 
pyavahSra made to the order of the Governor-General. A 
more satisfactory work was demanded by Hindu opinion, and 
it was supplied by Jagannatha's mba-ndha on vyavahira, still 
' Ponoded 1a 1774. 



RiJADHARMA 9 

unpiinted, of which a part was transited io 1797, ajid is 
known as ' Colebrooke’s Digest.' 

Other translations of legal works, like the vyavahira 
section of the Mitnksara and the MayUkha^ the D^abhaga of 
JlmutttvShana, the Ddyakramasamgraha of S'ri Krsoa, and 
two well known treatises on the law of adoption followed, 
‘manuals of * Hindu Law,’ for the guidance of judges and 
lawyers ignorant of Sanskrit, were also compiled by Strange, 
Wilson and Macnaughten. Since their time, the addition 
to this branch of modern legal literature has been considera¬ 
ble, and has been largely due to the growth of case-law. In 
spite of increasing dependence on judicial decisions in the 
interpretation of Hindu law and usage, the desire for the 
study of treatises on vyavekdra, either in Sanskrit or in 
translations, did not sensibly diminish, mainly because the 
Bench began to be strengthened by the appointment of judges 
to whom the texts and local and caste usage held an appeal. 
Recently there was a mild flutter when an Indian member' 
of the Judicial Committee of the Privy Council made 
citations in Sanskrit in a judgment which he pronounced. 

Apart from tbe question of proximate utility, the selection 
of the t^avahora content of Dharmas'Sstra for study is also 
due to the assumption that it alone dealt with the seculu ” 
as contrasted with the “ religious " aspects of Hindu life and 
activity. Such a division of the life of the Hindu is not how¬ 
ever correct. Hindu thought does not recognise the dis¬ 
tinction. Secular and religious considerations are inextricably 
interwoven in Hindu motives and actions. This feature is 
reflected in Dharm&s'Sstra. Legal capacity is held to rest on 
> Tbe HoBoreble Sir ShaditAl F. C. 
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spiritual. Legal competence can be aFected by c^'emonial 
impurity* by the commission or the omission of particular 
religious duties, and by their performance at proper and 
improper moments. This is why the treatment of S&ouca 
(impurity arising from birth or death) and kilanin^aya 
(determination of the proper time for doing prescribed things) 
occupies so large a space in Hindu legal literature. Some of 
the old rules may be argued as still operative. So critical 
a writer as Jimutavabana found it necessary to write, besides 
his two books on inheritance {D&yahhSga) and procedure 
iyyawth^a-mattiiA) a much larger treatise on the “determi¬ 
nation of suitable time ** {Koiavivika,) and MSdhavacSrya also 
wrote a Kilanirnaya. In old Indian criminal law. as in 
other archaic penal law, spiritual and secular punishments 
were intermixed. An offence was treated as both a sin and 
a crime. Much misunderstanding of the supposed cne*3ided 
and unfair discrimination in the award of punishments on a 
caste-basis is due to a failure to visualise that every offence 
had two sentences, both of which were usually operative. 
In a sceptical age like ours the sentence of a spiritual authority 
and the imposition of even an exacting penance or rite of 
expiation will be regarded as light in comparison with im¬ 
prisonment, banishment or death, while mere refusal to admit a 
person even to the right of expiation, as a penalty for the gravest 
offences, will be viewed as virtually letting an offender off. 
But it is not right to interprete the beliefs and usages of one 
age by those of another. When life was viewed as continuous, 
and as extending over both ante-natal and -mortem time, 
and wheu the idea that an unexpiated offence entailed very 
grave consequences in a future existence was implicitly accepted, 
the deterrent effect of a denial of the right of expiation must 
have been very powerful Civil status and competence was 
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held to be affected adversely by unfulfilled peoance or pvrifica* 
tion, or by some defect in an enjoined ceremony or sacrament. 
This is why the treatment of sacraments {iam$ltara), purifica¬ 
tion {&uddMi and expiatory rites {prSyc9cHt^ occupies such 
an important place in Dhanna^Sstra. The so-called ' Brahman 
immunities* should be judged in relation to this attitude. 
KautUya, who does not hesitate^ when considering the punish* 
ment of treason against the state, to over-ride the stivjii mie 
that a Brahman cannot be put to death, denies even main* 
tenance to the apostate, with an exception in favour of the 
mother alone, because apostacy placed one beyond the pale of 
redemption by purificatory rites. 

The assumption of a secular, as distinguished from a reli¬ 
gious division in Indian legal and political literature is responsi* 
ble for the magnification, in modern times, of Arthas'Sstra, 
supposed to represent tbe realistic and secular, as contrasted 
with Dkarma9dstra reflecting the idealistic and religious ele* 
ment. The assumption of the origin of Arthas'Sstrafrora a 
secular source is opposed to Indian tradition, which attributes 
a semi-divine, or at least an inspired source to it. It was 
counted in sfnriis among tbe sources of law, to which jodicial 
recognition was due. Judges and assessors (sabhySh) were 
to be expert in both Arthas&sfra was included either under 
Atharva^veda, or Itiha^a, described as the fifth Veda, 
or was counted by itself as a sixth Veda. The implication 
of this picturesque statement is that it bad the authority, 
which any body of doctrine claiming to be a Veda will have, 
and yet, not being of the strict Vedic cor^s, it was available, 
like the Epics and Pu^Ous and the sciences and arts {&Upa, 
kaUC) placed under the fifth and sixth categories, to women 
and to men of the unregenerate castes {SudrOntyajSh^ for 
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study. This feature made it very acceptable in periods in 
which, contrary to tradition and rule, thrones were occupied by 
□ondCsatriyas and by women, and a considerable section of 
the population left the BrShman fold to accept Buddhism 
and Jainism, which were outside the pale for denying the 
authority of the Veda- 

The ‘ secular' character of Arthaffdslra is another as¬ 
sumption which can be justihed neither by its content nor 
contejtt. Arihas'Sstra shared the same beliefs as Dharmas^mlra. 
Its toleration of heresy was not new. Even before the days of 
Kautllya the BuddJiist Sangha had become powerful. Under 
Aaoka and his successors the heterodox position was further 
strengthened. Both As'oka and his successor Dasuratha patro¬ 
nised even the Xjivakas, who were atheists. Manu refers to 
associations of heretics, whose usages must be upheld for 
their own members. The heretic might be a nuisance but an 
administrator could not ignore his existence in society, es¬ 
pecially when he had a powerful following. This is why in 
RajaniH, beginning with Kautilya, it is laid down that a king, in 
granting audience, should give preference to heretics, magicians, 
learned Brahmans and destitute women. Heterodoxy was 
often believed to possess a mystic power which was the source 
of its confidence. The rule is thus merely one of prudence. The 
recommendation of Kautilya that the philosophies to be includ¬ 
ed in royal studies should include Anvi^iki, the Simkhya, Yoga 
and Lokayata, is coupled with the injunction that they should 
be learnt only from teachers of proved orthodoxy. YSjnavalkya, 
like Manu, recognises the customs of heretics (ps^andih), and 
the reference must be to the Buddhists. This is proof of the 
spirit of comprehension in Dhamag'asfra, of which another is 
the theory that it included Arthas'&itra. Manu’s impatience 
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with those who followed Ariha and Kama, is not a con¬ 
demnation of the subjects which dealt with them, but was 
aimed against those addicted to the excessive pursuit of wealth 
and pleasure. It is not open to infer from the existence, from 
Mauryan times, of separate courts for the trial of criminal and 
civil causes that the differentiation reflected a distinction 
between secular and religious law, for the matters were adjudi¬ 
cated on in lx>th tyixjs of tribunal. Criminal jurisprudence 
was also assigned a divine origin, and Danda (the Spirit 
of Punishment) was held to have been divinely created- 
Differences between rules of Dhanna^dstra and Artha^Sslra 
are neither more numerous nor wider than those untkin each, 
according to different writers. From the postulates that all 
knowledge is ultimately based on eternal verity (Veda) and that 
api>arent differences or conflict, merely indicate options,(oijlcri^cz) 
it follows that the differences between the two yastras must be 
viewed as capable of explanation and reconciliation. Revealed 
knowledge must be self-consistent. There cannot therefore be 
any real conflict between Arthaydstra i.nd Dhannayasira. The 
hypothesis of divine origin invested both with the qualities of 
universality, consistency and permanence. It is inconsistent 
with belief in God's omniscience to presume that circum¬ 
stances and contingencies, which arise from age to or differ 
place to place, are not foreseen and provided for in literature 
which springs from Divinity. One’s inability to find a unifying 
principle between apparent opposites does not mean that such 
a principle does not exist aud is not discoverable. Generalisa¬ 
tions of this type paved the way for wide interpretation, and 
for the evolution of a science compounded of equity, logic, 
psychology, grammar and rhetoric, to which the name 
MimdfTisS came to be given. The rules of MlmSmsd, which 
later on underwent systematisation, are not uu Hike) like those 
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evolved in westero law in regaid to the interpretation of 
statute law, but they follow as corollaries from the premises 
of Hindu religion. First designed for Vedic exegesis, their 
application to Dharmas'istra and Arthas'Sstra compelled their 
further elaboration and consolidation as a coherent body of 
doctrine. The two subjects to which interpretation applied 
benefited from it, particularly DharmaffSsfra ; for it survived, 
superseded and absorbed Arthas^^tra. The latter, whicli 
had enjoyed a vogue in and before the days of Kautilya and 
had been cultivated in many schools, ceased to command the 
old weight after the foundation of the powerful empire of the 
Mauryas and their successors. Its derivation from S'ruti made 
it as unacceptable to the Buddhist as the Sm^i. In the 
Braham&nical reaction under the S'ungas, BhSras^ivas and 
Vakltakas in North, and under the S^Stavahanas and Pallavas 
in South India, an impatieoce of compromise was bora. In 
the revision of Dliarmas’Sstra and of epic literature made in 
the epoch, the Artha^Sstra core of smrih was strengthened so 
well that Arthasistra ceased to have an independent existence. 
Arihas^astra works adapted themselves to the changed milieu. 
Kamandaka's NUisSra, which claims to be based on Kaufilya’s 
work, adopts, like the smfti, the 9loka as the medium of 
expression. It rivals ManuemrH in magnifying the pov'er 
and position of the king. It omits the entire field of adminis* 
tration and law, leaving them to works like Menu’s. It elabo' 
rates the technique of foreign relations, involving the mutual 
relations of rulers {R&ja-vMti}4a^a) and interests» forming 
groups rauging in number from sixteen to three*hundred*and- 
sixty. It stresses only those features of its original as were 
acceptable to the Brahman reaction. The difference between 
Kaufilya and Kimandaka is that between one who saw a great 
empire rise on the foundations of a number of small states, and 
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of one who witnessed the daily struggles and the shifting 
alliances of a number of precarious principalities. Later works, 
like those of Somadeva and Hemacandra, reflect the steady 
political decline, of which we have evidence in history. 

The N^thSkyamrta of Somadeva is more a literary expert- 
nient than an original essay on politics. He reproduced in 
pithy scutciiccs the words of Kaufilya, but not the spirit. That 
was not to be expected. Temperamentally, the Mauryan king¬ 
maker and the pacific Jain ascetic were poles apart. The 
subject •matter of Somadeva^s little book is more closely related 
to Kimandaka’s work than to Kamandaka’s famous original. 
Hemacandra*s La^u-arhan-nlH is more an imitation of the 
popular summary of SMrt* rules («-g- the Smrtisangraha) than 
a contribution to Arthasfostra. Civil law is its chief topic. 
It reproduces the matter in digests, but without a reference 
to the ultimate and paramount authority of the Veda. Soma* 
deva’s book Is taken up with moral maxims. It could have 
little use to an administrator. Hemacandra’s book might 
have been used in a Jain kingdom, like that of Kumlrap^a, 
but it is, at its best, a poor substitute for the works of Hema- 
candra’s contemporaries VijnSnes^^ara and Laksmidhaza. 
The aim of the Jain monk and polyhlstor was to establish bis 
claim to all-round learning and not to add sensibly to the 
literature of polity or law. The literature of RSjadkartna, 
contained in the later digests more properly belongs to Dharma- 
sf&siret. 

There is another reason for the imp^erfect comprehension 
of the scope of Dharma^Sstra and its content. It consists 
in the misunderstanding of the small quantum of *' worldly” 
matter in smftis, particularly in those of the earlier and later 
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times, and its absence in many of them. On tbe other hand, 
there are ewif#fs of the middle period (fifth to eighth century 
A.D.), which omit everything hut the “ civil law Narad<f- 
is an example, The lost works of S'ankha-Ukhita, 
Hirita (prose), Katyayana and Brhaspati seem to have had a 
large "civil law” content. The works of Mnnu and Yajiia* 
valkya are comprehensive, and of the two, the latter, thoii^'h 
very closedly related in doctrine and attitude to Artfias'a^^trtr 
(perhaps even to Kaufilya's work) is relatively sketchy on 
politics. ParSsarasmrH, which commends itself as the one 
pre*emineatly indicated for the present age, is jirc*occ(ipied 
with dc&ra and priyasecitfa and ignores Jaw and i«)Jilics 
completely. Is it to be inferred that the subjects were regartlcd 
as of no value to the present age ? The core of purely legal 
matter, in the modern sense, in the Dharmafilitras of Gautama, 
Apastamba, Bodhayana, Vasi^tha and Vi^iju is thin, and forms 
in each work but a small proportion of the total Lost 
verse wnrfts like those of Yama, VyUa and others, secen to 
have dealt with both sides, but It is impossible in their present 
fragmentary condition to guess the relative proportions of the 
two sections in their original state. The usual explanation Is 
that the differeat proportions reflect the secular or un secular 
bias of the writers. The &utras and later ^mnis are supposed 
to have been preoccupied with religion and ceremonial, a few 
only dealing with *' law ”, under the influence of Artha^dntra. 
The later , smrria belong roughly to the same age as KSman* 
daka. If, under the influence of Artkasdstra, they devoted 
themselves to legal questions to the exclusion of religious 
and half^religious'topics, it is remarkable that Kimindaka, 
who was deliberately modelling his book on Kautilya's 
Artkasdstra, should completely ignore civil law and adrainis* 
tratioD, which form a glory of his original, though even in it, the 
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sections dealing with law proper form but a small part of tbe 
whole. Kimaodaka’s omissions should therefore be explained, 
like that of Somadeva, on the ground that he assumed the 
prevalent civil codes like those of Narada. The theory of bias 
must accordingly fail. An ef^cient cause may also be found in 
the literary form of smrii literature of the earlier epoch, and 
the methods in vogue for the transmission of doctrine. The 
older ifTirtis arc not only in prose but in aphoristic prose 
{sfltra), devised for memorising and for economy. A aitfm 
was not intended to be read. The aphorisms would usually 
be unintelligible to the uninitiated. The purpose of aphorisms 
was to act as sign-posts, and keep the real exposition to the 
track. It was so in Buddhist as in Brahmanic literature. The 
ffloia, which came lo to vogue later on was in some respects as 
useful. Its rhythm enabled it to stick to the memory, and it was 
more intelligible than a sHtra. But it lacked brevity, on wliich 
much store was set. In the earliest epochs of Vedic study, 
the KaipasHtra would be taught in the school of the branch 
{ff&kha) of a particular Veda, and the traditional explanation 
would be handed down in the sebooL It would cot be reduced 
to writing but be available for recitation in class. The paramount 
value of the teachings of the Buddha and the belief that the 
Suttas (sCitras) of tbe Tripifaka reproduced his actual words, 
made the early Buddhists arrange for recitations of Suttas in 
the annual gatherings of the Saiigha. N o similar compelling 
motive was present in the case of Dharmas'astras, which 
did not always form part of the Kalpasutra of any particular 
Vedic school, Their commentaries were handed down from 
teacher to pupil, and ran the risk oi becoming lost, when those 
who possessed the traditional explanation perished. When 
s»»r^' material was reorganised as a collection {samhita), in 
a comprehensive work, it incorporated much explanatory 
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material till then preserved by oral transmission. The Manu- 
smrti apparently incorporated much matter ot the kind, as also 
the BrhasptnUmTH, judging from the character of its fragments. 
Invasions and wars must have interrupted the work of trans¬ 
mission. To such calamities must be attributed the loss of much 
siHrti material and the earliest commentaries embrtdying oral 
tradition. Among the lost commentaries that of Yajnasvamin 
on Vasi^ha^ Asahitya’s hhi^as on Manu and Gautama, and the 
commentaries on Vifnu, Kityayana and Brhaspati must be 
counted. Again, the oldest commentaries on the Dhantianfifratt 
are removed by centuries from their texts. We regard Karka, 
Maskarin and Haradatta as very old commentators, but between 
each of them and his original, twelve to fifteen centurios must 
have run, The distance in time between MamiAnirfi and 
Medhltithi, or Yajftavalkya and Visvarupa is much less. It 
is only from the Micros, or elaborate commentaries, which 
came nearest the oral transmission of the interpretation of the 
siiti’tJ literature, that one can form an idea of the s^xicg originally 
occupied by the di^erent heads of a subject of the siUrux, and 
of the relative importance attached to them. For instance, 
the first four aphorisms of the SrahmasiUra are deemed 
relatively the most Important in about a hundred and fifty, 
forming the whole, but they take up over a fourth of the whole 
space in the great commentaries of S'ankara and Riminuja. 
In the absence of continuous traditional interpretation, there 
was always the risk of misapprehension of the views of the 
original sHtra, even when shorter explanations embod^ung the 
traditional view, known as varttikdh were supplied, as they 
were in many cases. But, even these were often criticised as 
not correctly conveying the meaning and drift of the sHira, 
and the declared purpose of a bkA^a was to explain, correct and 
supplement the vartHka. The Malidbhd^a does so in regard 
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to the grammatical aphorisms of Panin; and the of 

Kityiyana. Kumlrila does so in explainiog the aphorisms of 
Jaimini and commenting on the bhSsya of S'abara.' Without 
vSrtiika and bhd^, a smarts book is often not only not ictelli-. 
giblo, but it is apt to mislead. Take the cose of Kautilya’s 
work. At the end of it, there is a efoifea which declares that 
having had experience of the contradictions between originals 
and commentaries, Vi^ijugupta (i.e. Kaufilya) composed both 
the sntra and the hha?ya. The text of the Artka^&&tra of 
Kautilya is mostly in prose, though there are many verses 
interspersed. They have all been usually taken as sutra. Maha< 
mnhop£dliyaya T. Ganapati S'astri, to whom we owe both a 
good text and a valuable commentary, accepted the last ^loka 
as authentic, and regarded the brief statements of the content 
in the introductory chapter {adhikaTaf},a’iamudd€9a), which 
are reproduced at the beginning of chapters, as the original 
aphorisms (siVra) and the substance of each chapter as the 
commentary of Kautilya. The view merits acceptance. The 
aphorisms are just like chapter headings nothing more. Butra^ 
like Vyavah&rasthApana and D&yahh&gak are just headings. 
Suppose only these aphorisms or headings survived from the 
work of Kautilya. Could anything be gathered from them of 
his views, which are now so well-known ? As verse amrfis are 
often the lineal successors of sMra works, the peculiarity may 
be postulated Of them also. The long discussions of the great 
bh&syakaroi, who commented at length on Manu^mrH and 
Yijnaoalkya-smTii will then be viewed as carrying on the 
tradition of the transmissiou of authentic interpretation of such 
aphoristic literature. The ‘ tacking ’ of MldhavSciiya, in his 
well-known commentary on Par&sarasinrti, of a whole book 

i CvriouAly. tht works o( XumErna are entitled aad tika. ^«h)le 

S'abara’e work >8 stj^led bka^ys. 
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of civO law (vyavah&'a) and maxims of g:overnment to a 
quar£er*verse of the smtii {R^'S dharmepa pjlayet) will than 
be recognised as not exceeding the legitimate duty of a com* 
meatator, and his elaboration of the civil law, which the 
original appears to ignore as not a mere tour de force. 

Bhifyai and nibandhas (digests) continued to be 
written up to the threshold of our own times. N evertheU'Ss, 
there has been an increasing neglect of Dhamuis'&stra. It has 
not only shared the misfortune of oil technical literature in 
Sanskrit through the drying up of the springs of patronage, but 
it has also suffered from another cause. The contact between 
European and Indian cultures in the 19th century produced, 
in Hindus, in the beginning an admiration for the former and 
induced an apologetic attitude for the supposed crudities of 
the latter. There came, later on, a new love for and pride in 
their ancient literature. But the revival helped only the study 
of the Veda and its auxiliaries, classical Sanskrit literature, and 
Indian philosophical systems. Dharma^&atra had little share in 
the revived interest. Its very mass repelled all but the few who 
devoted their time to the KalpasHtrast in their triple division 
of sYouftf, gfkya and dharma. Mamtsmrii was an exception. 
It is illustrative of the indiscriminate trend of the movement 
that when translations of even the smaller smriis of N^da, 
Visjju and Brbaspati were included in Max Muller's “ Sacred 
Books of the East," a version of the samJiiia of Yijnavalkya, 
which had been so great an attraction, was not finally included 
in the series. Recent interest is due to lawyers and judges, who 
know Sanskrit. Indifference to Dharmat&stta is still pretty 
general, and may be traced to the feeling that' things that 
matter" like law and politics, are wanting in such “ priestly " 
books. Most students have neither the patience nor the 
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cooviction, which made Colebrooke obtain a grounding in 
Mint4msd. which is so vital to an understanding of Dharma- 
9ustra, before he translated the Dfgesf of JagannStha. 

The result is regrettable in view of the excellent progress 
made in the study of our history, and of the application of 
the comparative or historical method to law and politics. Sir 
Henry Maine’s influence was an impoitant factor of the 
change. It helped to supersede the analytical study of Indian 
law and politics by the historical. Institutions are now viewed 
as growths which suggest lines of evolution. The reciprocal 
influence of idea and environmeot is assumed and investi¬ 
gated. Institutions, movements and ideas are judged with¬ 
out bias. But, have these safeguards been applied in the study 
of Qhartna9ilitra 1 Is it not a common tendency to assume 
ignorance, prejudice and self-interest as the ruling motives 
of hierarchy, and to regard them as present in Dharmasf&stra, 
because it apparently emanates from the priestly class ? Even a 
cursory view of Dharma^dHra must dispel such ideas. The 
critical faculty Is not the monopoly of the modern age, any more 
than reasoned scepticism. S'abaca indulges, in quite a' modern ’ 
manner, in flings at priests and their selfishness when 
he comments on the purpose of some Vedic rites. Kaufilya 
does not spare his own teacher. S'ahkarabhatta does not 
spare bis father, the renowned KamalSkara. Good faith and 
competence alone earn respect for authority from our ‘ legal ' 
writers. 

Doctrines which sound strange to us are not necessarily un¬ 
sound. Nor can we presume that in an earlier age they were not 
considered reasonable and well-grounded. Take the instance 
of the doctrine that the king and tbe Brahman uphold the 
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world-order. The acutest writers of India accepted it. though 
they were aware of the weaknesses of individual rulers and 
Brahmans- Deliberate or veiled sophistry was certain of expo¬ 
sure in times in which logic was well-developed- Distortions of 
meaning were difficult when the rules of interpretation were 
clearly laid down and understood by those ^Yho used them. An 
author who misquoted a text, or altered Its wording, would 
be promptly exposed. The care with which the texts were 
preserved, especially in technical literature, is seen in the way 
in which hhS^as and digests notice and discuss even petty 
difTerences in reading- An authority opposed to one's own 
view is never ignored or suppressed. It is met squarely. 
The principle was enforced by the peculiar form adopted 
in exposition. The opposed statements were stated, then 
a^s^vered and the conclusion reached lost. There were 
other conditions favouring literary integrity. Learning was 
localised in places like KSs'T, Faith an and Nasik. The wander¬ 
ing scholar, who carried his library in his head, roamed about 
as a pilgrim and made his learning pay for the tour, he]|kcd 
to keep ideas and books in circulation. A new bcx)k soon 
acquired an insiantatacus influence arid recognition proportion¬ 
ed to its merit, even in far-off places, in an age which had not 
the advantsges of printing, The conditions made for uniform 
texts as well as the spread of new methods, new ideas and 
new doctrines in areas far removed from those in which 
they were first promu]g;ated. Critical estimates of the honest}', 
accuracy, and reliability of writers were carefully canvassed, 
and spread throughout the country. New writers had need 
to be careful. Rivalry between scholars was keen and 
criticism sharp and unsparing. The conditions were such 
as to ensure integrity in texts, accuracy and fidelity in inter¬ 
pretation, logic in inference, and absence of bias in application. 
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The spread of priestly impositioDS in such an atmosphere 
can be safely ruled out. 

But it is largely on such presumptions and on defective 
understanding that many views of our day about Dhartnayontra 
arc based. J. J. Meyer» to taite a distinguished example, dis¬ 
criminates between Indian works on magic and law, and places 
Dhawtas’d^ftra under the former. The view is akin to that 
which ascribes the birth of civil law {vyawzhSra) to tbe ioflu- 
cnee of political environment, and its incorporation into 
Dharmas'usira to an alliance between king and priest. The 
small content of * law ’ in smrtis, the existence of two classes 
of Mauryan courts, and the assumption that Indian thought 
differentiates between “ religious " and “ secular " elements are 
responsible for these wrong generalisations. Tbey fail to recog¬ 
nise either the importance of unxoriUen l<puf, preserved in the 
recollection of assessors and judges, who had to be trained in 
Dharmatfdstra, or to the relative value to be attached to cus¬ 
tomary and king-made rules. Jolly's dictum that the character¬ 
istic of T^harma^Sstra Is high-flown religious idealism expresses 
a kindred view. To describe Artha^astra as ‘ public law ’ and 
Dkarmas’dsUa as ‘ private law,* as a recent writer (B. K. 
Sarkar) does, is to miss the intimate relation between the Hindu 
state and family, and the duty of the former to correct irregu¬ 
larities of conduct by members of tbe latter. 

The Indian king was believed to be responsible as much for 
the correct conduct {&c&ra) of his subjects, and their performing 
the prescribed rites of expiation i^dyascitt<^ as for punishing 
them, when they violated the right of property or committed a 
crime. The Scara and ^rSyascitta sections of the smrH cannot 
accordingly be put outside the ''secular” law. Tbe allied 
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dxstinctioQ between Ariha»&stras.Q^ Dharmas^asira on the plea 
chat the former deals with rMl-pelitik and the latter with ideali, 
over*looks the fact that when judges and parties shared the 
same ideals, a$ expressed in smriis, ideals were translated into 
action, and that there was an idealistic " element in Artha- 
9d^tra as much as in Dharmas'Sstra. Breloer’s view that 
Artha^aitra is “ planned economy ” is correct taken by itself, 
but the ' plan ’ is part of a wider scheme of $ocial organisation, 
laid down in DhantKisriatra. Dr. K. P. JayaswoPs distinction 
between Arthaei^tra, Rsjamti, and Dharmas'dAtra as that 
between municipal and secular law ", " constitutional law," 
and " peoance law " is not only based on superficial observation 
but on the disputable view of the origin and functioo of the 
two classes of Mauryan courts, and a failure to observe, that 
RS^aniti in the widest sense will include (as Sarkar realises), 
all Dharmasfdstra, The occasional identification of Dharma- 
9&stra and vox popiili is due to the translation of * Mah^ana,' 
in a famous verse from the Mahdhhirata, into ‘ the populace,* 
whereas it only means a magnanimous man learned in 
Dharma. 

Illustrations can be multiplied of the prevailing mis* 
conception of Dkarmatasira and its supposed rivals. Its 
primary cause is a failure to start, as in many nibandkas, 
with a chapter dealing with definitions of terms, iparibhS^S) 
in which the term Dharma is explained. The word Dharma 
is indeed difficult to define, and Apastamba, in a famous 
passage, states that it is best to gather its import from 
practice. Indian logic (fi/yoya) defined it as an innate 
quality of the soul, action enjoined {i.e. by the Veda). The 
idea is further developed in Mlm&msa. Dharma is that which 
is signified by a direction and results in a benefit. The Ny^a 
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school held that an invisible effect, called ajiurva attached 
itself to the soul by the performance of an enjoined act 
(Dharma), and lasted till the benefit actually accrued to the 
soul Dhanna was thus regarded aa fixed in action. A school 
held that its effect was instantaneous, though its manifestion 
had to wait till death. The idea is akin to the belief that 
good and bad actions arc inseparable from the soul and guide 
its pilgrimage through existences (Kama, samsdra). Dhamta 
is viewed as the norm, which sustains the universe, and in 
this sense is somewhat like the Vedic ^tam, and the Greek 
Law of Nature. For practical purposes, Dharma can he taken as 
the innate principle of anything in virtue of which it is what it 
is. Analysed and applied, the conception becomes ethically 
duty, physically essential property, spirituality in religion and 
righteousness or law in popular usage. Manu equates Dharma 
with merit flowing from doing the right thing ipu^ya). and in 
that sense it is described as the only thing which follows the 
soul The belief in a mocal God leads to the identification 
of Dharma with the Deity. Viewed in its working, Dharma 
is law of cause and effect, and is described as destroying when 
violated and protecting when obeyed. Innate quality and 
potentiality are related; so Dharma is taken to be the mean 
between the ideal and the possible. The many wide extensions 
which are given to the term by itself and in combination 
with qualifying words, is Illustrated in the recently published 
Dhurmaftos'a. The Buddhist adopted the concept, omitting 
the postulate of its being due to Vedic injunction. It becomes 
the root-principle of cosmic order, by finding which one can 
obtain liberation (mn>d9(z). It includes and uaderlies every 
law, physical, ethical, and human, and it is eternal It forms 
therefore, along with the Buddha and the Sangha the Triratna 
(Three Jewels) of Buddhism. 
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Strictly coostnied, every science will thus be Dfuirma- 
ffostra, but the term was restricted to enjoined humcni action. 
So conceived, it svas divided into pravrtti and nivrtti Dharttut, 
according as its end was action or freedom from it, into 
ordinary and extra-ordinary, (sddfuira^, as£dftra^), into 
i^ta and pSrta (viewed from the standpoint of enjoined Vodic 
ritual), and as relating to wrpa (caste), station {dfframa}, 
caste and station (varnas>rama), quality' (gi^va) and context 
{nimiita). The divisions were subdivided, as general, special, 
equal and emergent e.g. Xsramadkarma. 

If differences springing from detail are put aside, Dharmo- 
is the whole duty of man. It includes not only the relations 
of man to man, but of man to the Universe. Whatever is 
enjoined by authority or the inward promptings of conscience 
is Dharma and comes within the scope of Dharmas'&stra. In 
this sense its scope is encyclopaedic, and it comprehends all 
knowledge. This idea is implicit in the enumeration of tlte 
location of Dharma {DharmasihSna) which brings all know- 
ledge within it. The PurS^ias alone rival Dharmas'istra in 
so a wide scope. Vijnanesvara brings Arthas'dstra, on this 
among other grounds, under Dharma^d^tra. Apart from the 
relevance of legal medicine in any system of law, Ayurveda 
(Medicine) is one of the Dfiarmasthdnas. So are Astrology, 
<Jy<ivtisa) and Natural Science {Lakfotta). Two famous coUec* 
tions, both of Dharmas'dstra, made in the 16th century illustrate 
this view. Mitramis'ra’s Vlramitrodaya has these branches 
among its 22 books. So has Todar Mai's less famous Dharma’ 
saukkya. Sometimes, the relevant information from a branch 
may alone be brought in; as medical knowledge is the treat¬ 
ment of grievous hurt, questions of paternity determination, 
the relative position of twin children, the liabilities of 
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professional soldiers, etc. But certain sections were deemed 
essential in a Dharmas'astra. 

The best example of a complete Dharma digest {Dhanna' 
nibandha) is the Krtyahalpaiaru of Bhatta Lak^mTdhara. It 
is the oldest now available, and one of the most comprehensive 
and authoritative. It adopts a special arrangement not found 
in other digests. Taking the life of man to begin (as Hindu 
jurisprudence held it to begin) with conception in the womb, 
and to end in salvation after death Laksmidbara 

expounds the traditional view of the public and private duties 
of man in a sequence following the progress of life and station. 
The first book begins with the period of dedicated study 
i^rahmacarya). The second is devoted to the house*holder, 
t. 0 .. the ordinary citisen {Grhastha). and the third to the 
daily and periodical duties, and the proper time for their 
performance iJSiyatakHa). The offering of oblations to 
ancestors is an essential duty, signifying the continued exist* 
ence of the family. The ceremonies connected with this duty 
{ffr&ddh< 2 ) occupy the fourth book, la the Iron Age iKaliyuga) 
an easy way of acquiring merit Is by making gifts {D&na) 
which form the subject of the fifth book. The dedication of 
objects of worship {Pratistha), and the rites of worship (P^d) 
take up the next two sections. Merit ipunya) accrues and 
demerit disappears. Pilgrimages to holy places or streams 
{Tlrtha) are performed. But pilgrimage cannot get rid of the 
need for ceremonial expiation, which is prescribed for aU 
transgressions. The rites of expiation {Pr&ya$citta) perhaps 
took up another entire book which is now lost. Ceremonial im* 
purity 1$ believed to arise from birth, death, action, and contact. 
Purification from such impurity (S'uddfif) is therefore next 
dealt with. Thus far all the sections are common to persons 
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irrespective of their civil status-« But» kings have not only to 
enforce, as part of their regal duty, the performance by every 
one of bis special duty, but they have other duties springing 
from the headship of society. These are brought together in a 
separate section, named RS,jadhann<ikdi\(iit. The commonest 
work of the king, in a society, in which public opinion largely 
enforces the performance of religious and sacramental 
duties, even apart from State •compulsion, is that of seeing 
that every man's person, property and status are not violated 
by any other person. Disputes concerning these come 
under VyavakSra, with its eighteen conventional titles. The 
two sections ordinarily viewed as politics and law, form 
the twelfth and eleventh books. Among the duties of 
the king was that of performing public ceremonies, believed 
to be able to combat evil influences threatening society or its 
head. Misfortune la heralded by alarming portents {adbhuta). 
The treatment of these is taken up in the thirteenth section 
on propitiation i&cmtii. To every one comes death, and the 
way to release {Mokfo) if life has been properly lived. Its 
treatment concludes a vast treatise in fourteen sections, typical 
of the content of Dkarmar&sira. 

Lak^mldbara’s great book was written to a king’s order. 
It has been described to show the correct view of the scope of 
a imrli or nibandha. Many digests were written subsequent* 
ly, but with the exception of Vlramitrodaya, none formally 
treats of all the sections in the Krtyakai^ataru, though more 
or less the same matter is distributed in them. Sometimes, 
entire sections are omitted in certain digests, e.g. Rdjadharma, 
in the narrower sense, in Smjiicandriki, and Vyatahara 
and RSyadharma in Smriinukt^hala, to refer to two digests 
with which we are familiar in South India. Their authors had 
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no political and foreo$ic experience and so they refrained from 
dealing; with what they did not know, The same reason will 
explain why Candesvara omits the sections dealing; with con* 
secration, purihcation, expiation, propitiation and salvation in 
his RahxSJtara. He was a Thakur and Mi a full Brahman. 
Laksmidhara was not merely a learned Brahman, but he hod 
held successively every major administrative oflice, under u 
powerful king, before ho commenced his digest, He did not 
feel debarred cither by wmt of administrative experience or 
of ffrotriya status from dealing with every division or topic 
of Dharma. 

The correct perception of the scope and content of Dhar- 
may&sira, and of the means of ascertaining Dharma, requires, 
as an antecedent condition, a grasp of the major assumptions 
or postulates of Indian belief and their logical implications. 
The more important of them may be indicated. First in impor* 
tance were two allied hypotheses: “ Dharma has its root and 
finds its sanction in revelation (Veda),'’ and " the sofe subject 
of revealed literature (Veda) is Dharma." The Veda is 
boundless, eternal, uncreated, omniscient, and consistent 
with itself and ultimate reality. In its branches, and in the 
knowledge derived from it, it is one*pointed. All of them aim 
at a common goal, teach the same doctrine, and their authority 
is equal. The purpose of life is four-fold, viz. the pursuit of 
welfare, of pleasure and salvation, {artha, kSma, tnoksa) along 
with the performance of Dharma ; and the four-fold purpose 
corresponds to and is rendered possible of attainment by 
the four-fold division of the population {citurvarna) and the 
four-fold division of life {caturSs'rama). From these premises 
a number of inferences of importance for the determination 
of valid conclusions were drawn by close reasoning. They 
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demaiided and obtained universal acceptance. A few of 
them may be mentioned iUustratively. The hyp*otheses 
in regard to the Veda led to the conclosion that any 
rule in a for which a Vedic source can be found 

becomes invested with the infallibility of the Veda* and 
its binding authority cannot be questioned. The first duty 
of a commentator is to search the Veda for the authority 
for any rule. S'abara, KumSrila and later writers of 
Mfmamsi revel io such renarch. ViswarQpa excels in 
finding Vedic authority for the text of Yijfiavalkya, and 
MedhStithi for that of Manu. Since the Veda is limitless, it 
might be presumed that a portion of it has still to be found. 
But as human ingenuity and skill cannot be equal, in our 
degenerate times* to the discovery of the Vedic source of ^very 
smrti rule* those rules for which such an origin cannot be 
found, are not to be rejected, if they arc still found in a 
smrft, as that raises the presumption that the author of it had 
the Vedic source before him which eludes the commentator. 
Its operation will therefore be held in suspense. The Veda is 
the bed*rock of Hindu religion. As Dharma is its only relevant 
content, the science which lays down Dhesrma {DharmaffSstra) 
has the binding character of revelation. The hypothesis 
that Dharma creates a benefit, which attaches itself to the 
soul (&man) leading to a happy result ultimately, made the 
exact study of Dharmas'astra a paramount duty. 

An infallible Veda cannot contain any internal incon¬ 
sistency. Nor can it be really in conflict with what is manifest 
to experience. Since all knowledge has an ultimate Vedic 
basis, every branch of knowledge must be in accord with every 
other. Veda and smrii must agree: so should smrtt and 
smtH, sntrH and Purina, and so on. The practice of good 
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men, i.e., men brought up in a proper tradition, should be 
presumed to be in accord with Vedic injunction, and be 
accepted as a guide to conduct. Hereditary practice must 
raise a similar presumption, and so also common usage or 
custom. When there is an apparent discord between a rule 
derived from one source and that from another, every endea* 
vour should be made to reconcile them. SttirH like the Veda 
is limitless in extent. Hence, even an unnamed or unidentified 
smrU text, (smrtyauiara) must not be rejected, unless it is 
manifestly a foi|:ery. So with a Purina, or even an Upa* 
purina. There should be a close search for internal consist* 
ency. Caution is necessary in accepting guidance in so vast 
a held, and there should be no hesitation in rejecting unauthen* 
tic rules. An illustration may be given. The rule that a boy, 
who had undergone sstnskSras ending with investiture {upa- 
nayaita) in the father’s house, cannot be taken io adoption is 
laid down in the KdUka Puratfa. After showing that the text, 
even if genuine, should be construed differently, KTlakaotha 
and Auantadeva ultimately reject it, as it was not found in 
several MSS, of the Purlpa, aod so was unauthentic. The 
license to search for sanction over so wide held did not lead 
to carelessness. It induced on the other hand exceptional 
vigilance in scrutinising every text cited as authority. The 
rules of interpretation were made more critical, rehned and 
subtle, and so was also their application to the intepretation 
of rules of Dkarma as guiding conduct. 

The interpretation of Bhanna and the adjudication of 
disputes on its basis was obviously not work for amateurs. 
To have the king preside over a court and hear cases might 
be embarrassing. He was therefore replaced by the trained 
Judge, and the equally trained assessors who were to find the 
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verdict. It was open even to an expert visitor to intervene in 
a trial and state bis view as amicus curiae. When there was 
either conflict between rules or authority, or between rule 
and usage, or when no rule could be found or the custom cited 
had to be examined for evidence of authenticity, the questions 
were to be decided by an od Aoc commission of experts, called 
^arifod, for the constitution of which elaborate rules were laid 
down. These were three safeguards to ensure pro}>cr adjudi' 
cation. A fourth lay in the power conferred on an expert to 
state the law on a disputed point. (like a jurisconsult) as a 
vyowzstAd, and the medieval collections of vyavasthas were 
not unlike responsa prudentam in Rome. The opinion of 
a commentator or digest was to be honoured as xyauaetha. 
Special treatises on moot points idvaiia^ninyaya) commanded 
the respect they deserved. 

But for all decisions and their soundness the ultimate 
responsibility was laid on the king or the state. It was in this 
way that Dharmayostra in its comprehensive sense became 
the law of the country, and as it was the king who enfotced 
its rules, it became Ryadkarma. 


TI 


Thu first impression created by even a snperAcial view of 
the extant literature of Dharma^Sstra is its vastness. But wliat 
has survived is only a very small part of what must have been 
composed. Indian social and literary history testifies to tireless 
industry in the production of this form of literature amidst 
the storm and stress of the centuries. Calamities like bar¬ 
barian invasion, internecine war, the impact of alien religions 
and cultures and political vicissitudes were powerless to stay 
the creative activity. In such circumstances a disproportion¬ 
ately large number of the intellectual and religious leaders 
of the community must have bean eliminated, even if they 
were not deliberately singled out for extirpation by a ruler 
of an hostile religion or culture. Protracted wars have 
usually resulted in a cultural set-back, and the recovery 
takes time. That it worked so in India also cannot be 
doubted. But the wonderful activity in the cultivation 
of Dharma^&^tra continued, almost without cessation, even 
in the middle of wars and foreign invasions, and was some¬ 
times even helped by them. What is the cause of the paradox ? 
What is the compelling influence which gave the subject 
an enduring vitality and power of recuperation ? An answer 
to the questions throws light not only on the vitality of a 
subject, which was closely associated with religion and re¬ 
gulated modes of life, but it reveals special features of the 
s 
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govemmedt$ of the time and their relations to the lives of 
the people. 

Dharmasasira, like rel%ion» denJt with the whole life, 
not with only a part of it. No one woe outside its jurisdic¬ 
tion : the individual, the family, the corprations, and 
the king were all under it. It upheld the ideal of an 
indissoluble union between state and society, and kinp and 
subject. The welfare of the king m'&s held to be rooted in the 
well-being of the people. Political u n ion was sanctified by religi¬ 
ous sanction. The King and Danda, the Spirit of Punishment 
(the power of sanction) were both of divine creation. Anarchy 
was abhorred. A condition of statelessness was conceivable 
only in the Golden Age. The doctrines of karma and samfiara 
linked life in this world with other existences and with the 
world order. A reciprocal influence, generated by Dhart}i(r, 
was believed to connect right or wrong living with cosmic 
influences of a supernatural character. Good government 
ensured the happiness of the people and it did so by bringing 
into Operation benefleent influences which made happiness 
certain. Under ideal rule, like that of RSma, unhappiness 
and sorrow were unknown. A good king reproduced the 
conditions of the Golden Age, and a bad one intensified the 
sufferings of the Iron Age. On the king lies a responsibility, 
which cannot be shifted or shirked. He is the maker of the 
age iRdJa Jtdlasya liSratiam). The theory of this awful res¬ 
ponsibility of the state was enforced by telling illustratioos. 
An Arjuna was given the name of the Hero of the Golden 
Age (KiTta-vvya) because he was so vigilant that he corrected 
in his subjects even the impulse to wrong-doing. Hama was 
described as having produced in an age of less perfection the 
ideal conditions of the Golden Age {Tretd yuga-pnxvarlita- 
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kdrta-yuga-vi'ttSnta). Th« union of king and subject was like 
that of soul and body. An evil ruler must be expelled. Taxes 
are the king’s w^:es; he must earn them by good government. 
His freedom to do what he likes ends with his coronation 
{abhi^aUa). Thcuce forward his life is dedicated to the main* 
tenance of Dhamuj. 

Faith in the reciprocal inKuence of human righteousness 
and the order of the universe, v hici) is a teaching of religion, 
was thus harnessed to social comity, mutual co*operalion and 
obedience to the state. To disobey the king was not merely 
imprudent; it was a derillction of Dharma. Conversely op¬ 
pression was not only risky and foolish, but it was A'dharina, 
and will lead to prompt retribution both in this world and 
in others. The fire engendered in the hearts of men by 
tyrannical rule will burn the king and his dynasty. If God 
(Vi^nu) is in the king, He is no less in the subject. 

These high conceptions of duty lend to the proposition 
that good government requires a correct know ledge of DJiemia 
on the part of the ruler. He should kuow not only his owu 
duties but fully visualise those of every one else in the kingdom. 
Unhappiness is a sign of error in governing ; and as it springs 
often from social misfits, the disco^'e^y nnd correction of such 
misfits is ix primary duly of the state. As all duties are implicit 
in Dharma, its vast literature aud sources must be explored for 
the discovery of remedies for injustice and evil, and for the 
solution of problems continuously thrown up by changing 
times and circumstances. The belief in the divine character 
of Dharma and its universality of applicability to all times 
and circumstances, makes the discovery of remedies to social 
evils, the aim. of research in Dhanua. Dhanna adjusts 
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obligation to capacity. How far would the principle justify 
reduction of the weight of caste duties in times of stress, or in 
the general decline of the Iron Age ? Were rules to be the 
same after the ravages of war, conquest, alien settlement, the 
penetration into society of the barbarian {mUccha), the multi¬ 
plicity of economic occupation, enforced departures from 
functional grouping, and divorce of ptivUegc and the merit to 
justify it ? 

In the answers to such questions will be found the re¬ 
orientation of T>hatma. The adjustment of law to the needs 
of society has usually been made in three ways: by legal fiction, 
by equity and by legislation. In the evolution of Dharma 
by interpretation and by research, we can see the inrtuence of 
the first two but not of the third, But, \inlike the fictions, 
which were deliberately used by the civil lawyers of Europe, 
for reconciling the letter of tlie law and the needs of society, 
the hypotheses which served the same purpose in India were 
those which were believed in as part of religious dogma. The 
possibility of a sceptical jurist in ancient or medieval India 
cannot be ruled out, but the probabilities are that every change 
made by interpretation was made in the honest belief that it 
was neoessary to vindicate Dharma. 

Even advanced thinkers are usually the creatures of their 
age. A study of the variations of opinion among Indian writers 
on Dhivma^a&tra will not disclose much chronological pro¬ 
gress in ideas, and so-called liberal views may be found in 
writers of earlier and “conservative” leaning in those of later 
times. The existence of schools clustering round a great 
teacher or writer like Kautilya might lead to progress \oith\n 
the school. Of this we have parallel evidence in ^Indian 
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systems of philosophy. But till a late stage, cleavages of 
opinion, which would have led to the formation of schools 
of thought, did not arise in Dharmas'ostra, though we can 
trace divergence of opinion far back. Later di^erenccs have 
been classified as ‘ schools ’ and been treated as racial and 
provincial, though to those who held the views aimed at tenets, 
the universal acceptance. 

The Mauryan empire saw Buddhism rise to the rank of 
an Imperial religion, but Buddhism was heresy, according to 
Dharmafdstnz, The period of barbarian invasions which 
followed the breaJe-down of the empire of Magadha raised new 
problems of adjustment. Among them, the most important 
were rcadmission to vaniaa of those who had gone out of them 
voluntarily or otherwise, the restitution of rights to abducted 
and Qutr^ed women, condonation (after purificatory or ex* 
piatory rites) of breaches of duty and failure to observe the 
sacramental rules, a new attitude towards non-ksatriya kings, 
the recognition of renunciation by others than Brah* 

mans, acceptance of foreigners who embraced Brahmanism 
the reduction of ceremonies which were beyond the strength 
of the people in altered conditions, permission of divorce and 
remarriage of women, and realignment privilege and duty to 
position and responslbUity. 

The hypothesis that Dkarma was good for all time and all 
circumstances acted as the Law of Nature did in the evolution 
of Roman law. The processes by which the adjustment of 
Dharma w*as insensibly ejected were, however, natural and 
logically followed from the primary hypothesis. The general 
lines are clear. Stnrtis were classified into those which 
had a ' visible ’ and • an ' invisible ’ purpose {dj-^tSrtha and 
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adr^tiirtha). To the former Vedic iufalHbiHty did not apply 
AS their aim was wealth and pleasure as contrasted with the 
performance of enjoined duty and salvation of the latter. The 
latter prevailed over the former. Secondly, the authority of a 
smrti depended on its merit ffui gene fix. In a rcinarkublc 
passage, MedhStithi dismisses the enumeration of valid xmriix 
as futile because there is no end to it, und even a tmyti 
composed in the present generation might, if its doctrine 
was sound, become an authority. Thirdly, the rule of 
logical interpretation (jiySya) which ICiutilya advocated 
and Manu condemned, received wide support. Fourthly, the 
application of valid uss^e was heli^d by the injunction to nmkc 
official records of custom. Customary law was systematised, 
classified and made applicable to the groui>8 concerned. The 
doctrine that weakness demands reduced rigor in penance, 
took the form of Yugit dUanna, accepted in tlie sense, 
not that it alone is operative universally in tlie Kwgrtorage 
concerned, but that it gives an option for a Icnicjit construc¬ 
tion of duty. The recommendation of gifts idma) and faith 
in preference to sacrifice {Yajila) and ^Kuance 
{^riycscciita)t the acceptance of the principle of substitution 
[praHnidh^ to meet cases in which the original cannot 
be produced («.g. kricchra replaced by a money gift to 
one who does it for the donor), and the principle that certain 
ancient rites, which were not recommended, may be omitted 
in KaJi-yuga (KaHvarjyas), moved in this direction. In the 
last category, it was the tendency to include customs 
which had gone out oi use, like the levirate (niyogai or rites 
which became impracticable (like the Arvamedha sacrifice).. 
Rules of pollution (in the case of town life as pointed out by 
Kanda Pandita) were relaxed in marriages, festivals, pilgrimage, 
war sod personal danger. The practice ol referring questions 
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to Parisads gained ground, ?tnd castc*parisads to settle caste 
rules came into vogue, in imitation of the original. 

These changes, along with the appearance on the stage of 
rulers who accepted the responsibility to enforce Dharma, but 
had not been brought up in the old tradition, necessitated a 
recasting of fitnjH literature. When a political purpose was 
behind the recasting, as has been suggested by the late 
Dr. Jayaswal, in regard to Mdfwsinrti, the rules tended to go 
back to the old Ideals, e.g. the condemnation of S'ildra mendi¬ 
cancy and celibacy, and magnification of the Brahman. The 
new dynasties, which were either coritemporaries of the 
S'ungas or came after them, were of dubious caste. Greeks 
and Scythians, who had no strong religion of their own. and no 
caste system embraced Brahmanism, and showed excessive 
2 eal like all converts. The horse-sacriiice, which is one of the 
Kalivarjyas, is performed by rulers of doubtful caste, as well 
as by Brahman Kings like Fu^yamitra and the Bhirasivas. 
The S^atakarnis and the early Pallava rulers performed it. So 
did the Kadambas and the Gahgas, os well as the Vakatakas. 
Even the Ku$in Va$i$ka claims to have done one. Samudra- 
g;upta, who raised a principality to an empire, and gloried in 
his relation to an out-caste class, performed two horse 
sacrifices. Heliodorus, a Greek envoy, calls himself a devotee 
of Vi^u (bhSgavata and erects a column in a Vi^ou temple. 
The Huns, who were more cruel than other invaders, become 
worshippers of VisQU. The depressing conditions of the 
age are ledected in an increasing addiction to magic. The 
altered circumstances are seen in the new smftis and 
Purinas. The literary Renaissance of the Gupta epoch 
shows the hllip given to new forms of old ideals under the 
i nspiration of the Gupta dynasty* An em pi re has to be governed. 


40 


RAJ 4D HARM A 


Civil law is more complex and requires specialists to enunciate 
it. The demand is met by the versified mrtis of Yajnavalkya, 
EphaspaCi, N§rada and Katylyana. 

Cleavages of opinion between the^wrrtV and their interpre* 
ters necessitate the production of adequate scholia. The new 
commentator cannot however rest content with 6rie/explana¬ 
tions. He must attempt an exposition (JBh&^hya). Asahlya (600 
A.D.), Vis^rOpa (800 a.d.), MedhStIthi (850 A.r>.) illustrate this 
movement. The powerful support given to the spread oiMlmA- 
msH doctrine by KumSrila and to philosophical speculation 
by S'ankara swept away the lingering remnants of Buddh¬ 
ism. Mtm4ms4 also furnished a potent instrument of mtrii 
interpretation. New dynasties came to power from the eighth 
century onwards, and history repeated itself. A great impetus 
was again given to the writing of commentaries and digests. 
The first experiments in ‘legal' compreherision took the form 
of condensed versf summaries of the conclusions of the major 
smrtis, which could be memorised and commented on in schools. 
Examples of it are Medhatithi’s lost Snutivivaka niid the 
anonymous SnyrtUarasangraha, and 

S'anmata, but even these did not meet the new demand focfulf 
enunciation of Dbarma. Nevr motives for rc-cxn mi nation 
of the content of Dhanna literature came after the 
Musalman invasions and settlement. There had been whole¬ 
sale eosUvement and forcible conversion to Islam of Hindu 
men and women. The attempt to rehabilitate them is 
reflected in Devala^rti, which declares with vehemence that 
all smrtis opposed to it were void. The new EtSjput dynasties, 
which came into prominence after the elventh century, like the 
Glhaiwars of Kaoauj, the ParamSrs of M£lva, and the Ysdavas 
of Devagiri were fervidly Hindu. Nothing but wholesale 
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recApitulAtion of Qhannas'astra will satisfy them. Large digests 
{f^ibmdhS3i) become the fashion in every Court. We have lost 
King Bhoja's celebrated digest. Gopak’s Kdmadhcnu and 
several other works of the kind, bom of this movement. The 
Mitilc^ara is virtually a digest though greatly limited by its 
text. The ruler of a modest kingdom in IConkan, the S'il&liarn 
Apararka, \>'ins lasting fame by an extensive commentary on 
Yij^vaiityafdnrti. But the most exhaustive of the digests is 
easily the Kttyakaipatam pivduced by LaksmTdbara, by com¬ 
mand of king Govindacardra. In Bengal Blll^ascna and his 
teacher Aniruddha produced great digests. The stupendous 
digest of Hemadri, which covered only part of the ground^was 
the contribution of the new kingdom of Devagiri, 

The later digests like those of Virvesvarahhatta, Madana* 
simha and Dalapati are useful, along with the digests of 
Candesvara and Vacaspati Mis'ra, In showing how even under 
Muhammadan rule, the devotion to Hindu Diianna was sus¬ 
tained. The impulse to compose treatises on Dharmas^astra 
showed no sign of weakening, whether the head of the Musal- 
man empire was a broad-minded ruler like Akbar or a staunch 
iconoclast like Aurangsib. We mve the gieat digest of Mitra 
Mkra to the revivalist seal of a Bundela prince, who 
ambushed Abul Fasl, and became the friend of Jahangir. The 
still better known Mayukhatf were composed to the order of 
a petty Hindu chieftain. Tlie production of such works in 
an epoch in which no Hindu ruler in Hindustan enjoyed 
independence, or under the patronage of Musalman rulers, was 
due to either or both' of two motives, viz, the desire to 
acquire merit by causing to be written, a great work which 
will be as a guide to more fortunate rulers in the future, 
and secondly, to have for their own guidance in the smell 
e 
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arp»<s uoder their own rule, suitable codes of the /u/l Hindu 
Dharma. The revivalist influence coupled with the ambition 
of new dynasties in commissioninf great treatises is best 
illustrated by the first kings of Vijayanagam under wlioin 
MSdhava wrote bis famous works, including the commentary 
on Paris'ara. 

Side by side with the production of digests and com' 
mentaries went on the writing of treatises on controverted 
points {Dwiita-Nirnaya). They are most common in the 
literature of Mithnla in the fifteenth and sixteenth centuries. 

It was impossible to compose a new inhandha for the 
purpose of settling a number of minor questions in dispute. 
The composition of a nibattdha involved an amount of labour 
whic b could be done only by a large body of scholars act I ng u nder 
the supervision of a master. Nor could the doubtful points 
of Dkarma be settled by convoking Pari$adi, as men with the 
needed qualifications could not be secured. A permanent 
commission of legal reference was also out of the question. 
The of the royal Court, the successor of the ancient 

PvrodhS, bad begun to replace him even in the Gupta period. 
S^ukraniti (I2th century) makes it the duty of the Patidilfr to 
consider laws which appear to run counter to tradition and 
worldly experience and advise the king on suitable action. 
The work of Pari^ads was sometimes done by the assemblies 
of paodits specially convened in places like KSsi, PaithSn and 
NSsik, where there was always a number of learned men. 

The increase in the number of digests and commentaries 
did not altr^etber get rid of the embarrassment caused by 
conflict of views and doctrine. A conscientious ruler could 
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not easily commission a new digest. It was an expansive 
business, requiring the services of a large number of scholars 
working under the direction of the digest'maker. The 
Mmimsa rule allowing an option (vikaipa), wherever two or 
more unreconciled positions had each separate authority, 
tended to increase confusion. If the matter was to be settled 
a way was open. If the king, as ttvll as Uhpeople, oeased 
to believe in tmditional Dharma, the ruler could proceed to 
frame by royal edict a new body of simple, compact and 
uptodate laws. But if the king or the bulk of his subjects 
were orthodox, and relied on Dharmas'Sstra, the course was 
open only if they felt that it was possible to supersede 
Oharmas’&iira by royal edict {rSjas'Xsana), giving it the 
precedence, which it appeared to have in Kautilya's Artha- 
s'&tra. But the passage was interpreted, as the similar 
one of Yajnavalkya, as implying only the power of a king to 
dedart the law which \sas not in opposition to Dha/'ma, 
in cases in which there was doubt, and not as vesting in 
a ruler concurrent or superior law*making authority. Con¬ 
sistency required that the authority for the alleged power 
should be considered in its context and read with the injunc¬ 
tions, found in both Arthaff&stra and Dharmas'&stra, 
the king to adhere to Dkarma. Both brought the king within 
the jurisdiction of law, and allowed decisions to be given ag;aiost 
him in his own courts. Medhl.tithi roundly declared that a king 
cannot make a law over-riding Dhcirma. The personification of 
the power of punishment as a divinity was a picturesque way of 
expressing the view that the king is subject to law. The evi¬ 
dence of history does not disclose any exercise of the alleged 
regal power of independent legislation. As^^ka, who declared 
Dharma in his edicts, merely enunciated doctrines which 
were equally acceptable to Brahman as well as to Buddhist. 
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He dealt with what would have been called Sadharantr, 
i.«. ordioaiy, Dharma. What little evidence there Is appears to 
run counter to the claim. The point may be illustrated. In old 
Indian law, theft was a capital offence. The receiver of stolen 
property, even if he took it in good faith, or in the ordinary way 
of trade, tnight become liable to punishment. It is stated by 
Daj)din that the Maury as made a rule that in cases where such 
property was found in the possession of meichants, the presump* 
tion should be of their innocence, and that they should not be 
punished as receivers of stolen property. The interpretation is 
equitable. In Indian law, the value of stolen property w hich 
was Qot recovered by the king had to be made good by him. 
A rule of the kind, alleged to have been made by the Mauryas, 
could only add to the kiog’s own liability. Another instance 
is of a small alteration w'hich As'oka claims to have made in 
criminal procedure. In Ancient India, the passing of a capital 
sentence was followed by immediate action. There was no 
time between sentence and execution. Asmoke claims to have 
granted to such an offeoder a. respite of three daj's, after sentence 
of death had been passed, to enable him to make his arrange* 
meets for spiritual beneht. It is noteworthy that As'oka did 
not claim a posver of reprieve. In the Rdjadharftiahdr^da ws 
have recommendations to kings to release prisoners on the 
occasion of their coronation. But, there is a universal excep¬ 
tion to the royal power of pardon, and that is iu regard to the 
sentence of death, which cannot be set aside by a king. A^oka 
who forbade the slaughter of auimals, restricted the prohibi* 
tion to the royal kitchen, and there is no evidence of his hav¬ 
ing interdicted the Vedic sacrifices. His prohibition of capon¬ 
ing and castration was merely an enforcement of the Dhamia 
rule against hrihjakatti. It is open to presume that if he felt he 
could change the law in the case of capital offences, the merciful 
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emperor might have exercised the power. His absent ion should 
be construed in support of the position of Dhanna&Sstra that 
iegisUtion by edict can declare law, but not t$iake lay.' contrary 
to Dharma. The unnamed Maurya of Dapdiu might have been 
the great em]>cror himself. It is significant that a Buddhist 
ruler should have been chary of making a change of traditional 
Dharma, and his frequent references to Dhttinnni, usually tiiken 
as allusions to the Buddhist Ohamma, may as legitimately be 
viewed ns to Brahman I cal Dharma. His Dharmavijaya is 
conquest according to the humane rules prescribed by 
Dharamas'dstra. His Dhanna^amStya was no other than 
the DharmddhikM. Anoka's partiality for the term might 
have been due to policy •, even a Buddhist ruler must con* 
form to the Dharma of his subjects. It may be noted that 
the Satraps of the Dakhan and the Pallavoa, both reputed 
foreigners, styled themselves Dhamiar&jas. The Kadambas 
of Banavisi, who could not have ruled in strict accord with 
Dharmas'datra, took the title. The Gangaa of Tilkad did so 
too. Over the seas, the Kaundinya emperors of CampS (e.g. 
Bhadravarmnn, c. 400 A. D.) took the title. The Colas 
gloried in keeping, like K§lidisa’s hero'king, to the rules of 
Manu. The drift of the evidence is one*poiiited. 

What was expected from the king indicates what the 
state was competent to do. It may be gathered from the 
evils which a condition of anarchy (ardjataf was supposed to 
generate, and w'hich the king was to ward off. Among the 
things which disappear in anarchy, prominent mention is 
made of the worship of gods, Dhai'tna, sacrifices and freedom. 
The discharge of the primary state-duty of protection (f/aripa- 
lanam) ensures freedom; but the other functions imply the 
use of directive, regulative and coercive power of the state 
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in the interests of Dharma. The list should be read with 
the accounts of barbarian (mUccha) rule given by the Puratias, 
as bis characteristic was that he contravened Dharma. The 
Vifnu’purdita counts an)ong the enormities perpetrated by 
the tnieccha (the Indo-Bactrian and Indo-Scythiao) the 
slaughter of Brahmans, women and children, killing of kino, 
greed and unjust taxation, violence, internecine war (Jiatva 
gvc paras-param) and omission of the rite of ooronatinn. The 
mixture of offences ag;ainst humanity, sound economy, sound 
polity and ritual should be noted. They are. in popular 
belief, the signs of Kali, the personification of Evil. Every 
king who, in medieval times, either ordered the codification of 
Dharma or did it himself, is described as freeing his kingdom 
from Kali by the service. The royal champion of Dharma 
stood not for mere morality but for religion. It is in this 
sense that the king is classed with the Brahman as the prop 
of world'order. The curious suggestion that this statement 
refers to an old rivalry between civil power and the sacer* 
dotal, which was ended by the alliance of king and priest in 
their mutual interest, is based on misconceptions, among 
which that of the division of functions between the courts of 
justice in which the judges and assessors were Brahmans, 
who declared the law and found the verdict on the evidence, 
and the executive authority which implemented the judgment, 
stands foremost. The education of a prince, on the lines 
indicated in Artka$>astra and SmrH, for his future office would 
be possible only if the prince succeeds by hereditary right to 
an old and established throne, in a small kingdom. A self* 
made ruler of a non k^triya caste, who builds up a large 
kiogdom, will neither have had the antecedent education for 
his office, nor the inclination and facilities to get it after the 
establishment of his authority and power. He would be 
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TTiore dependent on his Brahman glides in regard to Dharma 
than a prince educated in the old royal curriculum. His 
acceptance of traditional duly will be even more complete, 
because it wiU be done with less understanding and with 
more desire for popular applause. 

The atmosphere will be imsuitable for either the claim 
or the exorcise of law*making by edict. Dependence fur 
changes necessitated by altered conditions of life and time 
will be exclusively on interpretation, involving the silent 
application of hypotheses and equity. That changes of far* 
reaching character did take place in the law {dhanna) relating 
to almost every department of personal and public relationship 
is undeniable and will be illustrated later. A change, even 
one of a radical character, will not appear as revolutionary 
and as against Dhanna^ because of the belief in its eteraal 
justice and its all*embracing character. Opposed positions 
will be viewed as instances of option {viicaipa), when properly 
vouched for, and will illustrate the latitude allowed by 
Dharma^ when properly understood. 

It is easy to give illustrations of the changes which took 
place, and which were manifestly due to the pressure of public 
opinion and the inner promptings of v hat may be termed the 
‘ social conscience.’ The first in importaoce is the altered 
attitude towards the relative position of the ’ sources ’. The 
incensing dependence on usage [c^ritra), on the doctrine of 
equal validity of all texts, {ehavakyatva), on anonymous texts 
citations like ", "stnrtyaniare", "evamucyate'’)^ 

on ‘justice and good conscience * {samkaipa, dtman-asin^iiK^, 
insight and intuition (yui^ri) and ‘the’ practice of the elect’ 
is evident, and it helped the process. B^haspati 
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accepts even the usage of castes springing from condemned 
unions iPraliloma). There was also a tendency to emphasise 
the consultation of the expert; so as to bring in professional rules 
under valid custom. The digests illustrate the clmhge in 
attitude. Mitra Mis'ra accepts as authority the practice of the 
‘ good Si'adra ' {sacchSdTv), apparently as a concession to the 
educated and pious member of the fourth Var^ia, bringing 
the extension under ' the practice of the good ’ {Scaracaviva 
sSdhMtiam), in the place of 'the practice of the strict Brah* 
m&n ‘ {sistdcilra). The animus against the learned S'fldra was 
really due to abhorrence of Jains and Buddhists for their 
abjuring the Veda and for their wholesale invitation to the 
S'Qdras to desert their occupations and become monks. With 
the fall of Buddhism there was a marked reduction of acerbity 
even towards the Buddhist. 


To begin with, we may note the widening of the rules 
regarding allow^able occupatioo and areas of habitation for the 
follower of Dharma. It will amuse a modern student if a 
list of “ excluded areas " is made. S'ankh a* Li khita excluded 
Sindh and Magadha. The Mahahh&raia excluded the Punjab. 
Paithlnasi included Orissa by special mention. South India wns 
excluded virtually by all authorities, and the Aryan area meant 
only the western half of the present United Provinces. The 
acceptance of two principles, viz. (I) that the country is' sacred ’ 
over which the black antelope roams {kr^namrga), barley (yava) 
is cultivated, and the ku»a grass grows, and (2) that any area 
in which there is a holy place (^Irtha), or through which a 
sacred river passes, is unobjectionable, along with the defin¬ 
ition of ^rya as be who accepts the caste'Classification, 
and the Aryan land as that in which VarnSsramadhanna pre* 
vails, and the application of the rule of necessity {apad-dharma) 
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to condone travdliog to prohibited arees, brought tbe 
whole of India, aod even far-off countries like Cambodia, 
Bali and Java within tbe ambit of permitted areas. Indian 
maritime activity and colonisation would have been impossi¬ 
ble, without open breach of Dhanna, but for the elastic 
provisions. 

Next comes the principle of Yuga-dhflifntj, ‘ the Dharma 
of Time-cycles/ which was interpreted so as to secure a relax¬ 
ation in the Interests of weaker sex or status. Under this 
principle, women and S'Qdras can get the same merit {Pu^iya) 
as men and Brahmans by adopting easier rites. Certain forms 
of easy literature are opened to them. 

Their non-investiture (upanayana) was to be viewed as an 
exemption and a privilege. The wife received the same power 
(adhikdra) as the husband, without hisnrmsi^ma, by mere fact 
of marriage. The principle that a taint was acquired by mere 
contiguity or association was attenuated till it meant only 
a lapse through the closest association or actual commission 
of an offence. The very young and the very old were ex¬ 
empted from many obligatory duties or expiatory rites. The 
circumstances in which impurity from contact (asprsya) will 
net arise are made more numerous. Religious cults like those 
of bhakiimarga and tantra and the spread of monistic {Ad- 
vaita) philosophy tended to extend both the area and the circle 
of recognised usage to persons and places accepting their ideas 
or produced indifference to strict conformity to prescribed 
couduct. Their infiuence helped to make things easier lot 
women and the unregenerate castes, and to substitute faith and 
intuitive knowledge for rites of expiation, and "good works ” 
and * self-realisation' for ceremonial. But the substitution was 
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not effected without struggles with the adherents of stHrii 
case of Va4nava and S'afva saints). 

In the history of the rndian law of person and property, 
there is abundant evidence of diversity of view leading to 
progress. An impulse to change the law was justified on the 
ground of conscience iiUmanastustt) and the desire to vindicate 
Dharma. Reform in lav/ or usage is not barred> if the move 
to change is justified on these grounds. In the field of civil 
la^v the main changes which follow are in the direction of the 
emancipation of the individua] and his gains of learning (c/. 
the way in which the freeing of the‘earninp of the camp/ 
casirense ^culitm, from patria poiistas paved the way for 
iadividualisaCion of property in Roman law), the reduction in 
the number of forms of marriage to suit the new conscience 
(i.e., giving up forms like Asura, rAksasa &n<i, gAndluirva-nnioos, 
which are but abduction, rape and seduction), the elaboration 
of the principle of adoption, and improvement in the civil 
status aod rights of women. 

The Cdre of the dependant or destitute woman was then as 
great a social problem as the unemployed today. At first she 
was a charge on her family; next the obligation to maintain her 
was extended also to the clan or sept (Pula) and ultimately to 
the state. Kautilyn's recommendation of the provision of work* 
houses for women will be remembered, as well as his making 
male relations responsible for the maintenance of their help* 
less female dependants. The spirit of consideration for the 
weak, which is a feature of Dharma, is conspicuous In its 
operation on woman's rights. From mere right of maintenance 
to her right to inherit is a big advance, but it was already 
implicit in the Dharma attitude. If Apastamba could assert 
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chat by marriage a wife gains the right to a moiety of her 
husbaDd*$ spiritual merit iptinya) and to none of his sins, Che 
spirit is akin to Chat of Brhaspaii, who pleads vehemently for 
the right of the childless widow to inherit her husband's estate 
in preference to agnates: '‘The wife is recognised by the 
Veda, the Sra|1i, the world and men of integrity and virtue as 
half the husband’s person, and his partner in spiritual benefit. 
The death of the husband destroys only one-half of his person; 
the other half survives in the widow. So long as she lives, 
how can any other person take the dead man’s estate?’* 
The right of the unmarried daughter to the expenses of her 
siarriage w'as secured. In times of commotion, the weak 
require protection more than the strong. To a growO'Up and 
fatherless woman, a husband is the natural protector. Marriage 
becomes an obligatloo to women, and is treated as a sacrament. 
It U invested with further attractions. The reaction against 
Buddhism and Jainism led to an emphasis on marri^e, 
apart from questions of economic statemansbip advocating 
population to make up the wastage of man-power in war, as 
these religions admitted women as nuns. But it is not neces¬ 
sary to cite Buddhist influence (as done by Dr. Jayaswal) to 
explain the recognition of the spiritual equality of the sexes in 
Hindu Dkarma. It was there already. The indissolubility of 
the marriage tie, in later law, cancelling the older permission for 
separation and divorce, is perhaps due to the fear of the en* 
croachment of Buddhism on the family, by attracting wives to 
nunneries. The emphatic condemnation of prolonged celibacy 
and the advocacy of the house-holder’s status, may be due to 
the reaction against a glorification of renunciation (sanydsa) for 
women as well as for men. The medieval Hindu revivals, 
sanctifying pious works, are responsible for the attempts in 
digests (e.g., Smrticandrika and Vya^ahdramaySkha) to extend 
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the widow's powers of alienatioo of property in which she has 
only a life-interest. When divorce had been universally denied 
to high*caste women, it was permitted, (as Kautilya did it) to 
Noo-brahmanas; it was saved for the fourth caste, by KamalS- 
kara. The marriage of widows is similarly limited, and then 
denied. Even virgin widows, to whom leniency had been 
formerly shown, cannot now remarry, for Devaijoa Bhatt-'* »nd 
Msdhavacarya explain away Parlsura’s permission as barred by 
the inhibitions of the Kali age (ifflivafjya). The time when 
a ' defender of the faith' like Candragupta 11 married, like 
Henry VIII, his brother's widow, without outraging orthodox 
sentiment, was foi^otten. The gradual reduction of the 
levirate (nty^ga), from permission to raise many off-spring to 
the raising of only one son to carry on tbe line, and then to posi¬ 
tive prohibition, apparently on grounds of abuse by temptation 
springing from sex-impulse or the desire to retain property 
(definitely condemned by Vasi^fha), till its disappearance 
after tbe sixth century A.D., are to be noted on the debit side. 
But there is positive gain in two directions. Hypergamous 
unions (asavffrpdviva/ia) are prohibited as Kalivarjya, and the 
iobibitioQ was a discouragement of polygamy, already falling 
through public opinion into desuetude, except in royal families. 
The growth of orthodox opposition to self-immolation of the 
widow {nahamarana) was a second gain. Hot only did an old 
jurist like Vi^u commend Saf«, but there is Greek evidence, for 
its practice. The citation of Vedic authority for it, as for ano¬ 
ther famous exception to the rule against suicide 
is explained away by Medhitithi as analogous to that of 
black magic, which though found in a Veda, is still unaccept¬ 
able to the good, and by Devanria Bhatta as an m/erior 
Dharma. Bana naturally denounced it. Tantric influeoce, 
which ennobled woman's body, went also against it. 
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It was interdicted to expectant mothers and to Brahman 
women. The later attempts to annul the prohibition (as 
by MadhavIcSrya and the Bhattaa) is a reaction due to the 
same aristocratic feeling which made it survive in RSijputana, 
and which led to holocausts like those of Glihgeyadeva 
(d. 1041), who was burnt with his hundred wives, or similar 
horrors in later Rajput and Sikh history. As an institution 
Sati was doomed long before it was legally prohibited in the 
19th century. 

In two respects there was hardening of the old rules: vie. 
the reodmission to caste privileges of apostates who desired 
reconversion, and the rehabilitation of the abducted or ravished 
woman. As regards the latter, there had been a general 
safeguard against the offences in the Hindu epochs in the law 
prohibiting the enslavement and ravishing of even slave women 
by their ov.'n6rs, and of wet-nurses by their employers 
yana). The abduction of women of respectable families was a 
graver crime, and the offence was punished with death, (Vasig- 
tha). The offender was included under a special class of crimi* 
nals i&Uitdyinah) who could be slain by any one when caught 
in delicto. Unchastity in a wife did not entail the forfeiture 
of a right to maintenance, and there were easy penances for the 
offence. The case of one who had been abducted and forced 
into conjugal relationship or into an alien religion was ostensi¬ 
bly stronger. Vasi^ha, Atri and Parlsura allow women to be 
reinstated in such cases after undergoing purificatory rites. 
Opinion was divided on the question of the readmissibility of a 
woman who had conceived daring abduction, but Devala dec¬ 
lared that she should be taken back after she gave birth to the 
child, which was to be separated from the mother to avoid caste- 
mixture {van^a samkara). Vijh&neswara, who is later than 
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Devala, nnd lived atthebe^aning of the pericdof Musalman 
occupation, will not admit her to full rights, but will give her 
only a locu3ptniitniiae in her husband's house. Her treatment 
becomes ungenerous during the period Musulman rule, 
when it should have been otherwise. The rigor was 
extended to ordinary unchastity in woman, which was 
naturally worse, being voluntary. {Caturvims'criimata; Apa- 
rirka). This attitude shocked A1 Beruni. A man who 
had been taken a prisoner of war and converted to a 
•ntUccha religion, and had even associated with mtsccha 
.women, might be taken back after purificatory rites, according 
to Devala. Cases of even persons who had willingly gone 
over to the mUccha side were to be considered with sympathy. 
This was in harmony with tbe old Vedic rule for the admissioo 
of the wSiya to Aiyau privileges after a ceremony called 
vratya-itcma had been performed. Who are Vr&tyas ? The 
conventional explanation was that persons born in the three 
higher castes who had neglected to undergo upanayarur, or to 
perform Sivitrl were VrStyas. A recent writer has made out 
that the original Vrdtyas were a powerful civilised community 
in Eastern India. The common teudency was to equate 
Vr&tyas. MUccha and Yavana. Vasi?tha, Manu and YSjflaval- 
kya had forbidden association with them, intermarriage with 
them and their admissioo to Vedic iostruction and to religious 
rites. But they could be purified by VrStyastoma or by the 
performance of the As^irwia (Vasistba). Tbe performance 
of the horse*sacrifice by so many kings of dubious caste in the 
“ dark ages ” of our history might probably have been due to this 
helpful rule. The abduction of women and men, or their being 
carried into slavery as prisoners of war, must have been an ordi- 
inary incident in tbe Muhammadan epoch. Why should the 
attitude be stiffened against the rehabilitation of unfortunate 
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men and women, when their numher was so larfe ? Two reasons 
may be sug:gested: firstly, vhoUsale readmission M^'as viewed 
differently from isolated cases of readmission, because of the fear 
of society being swamped by such large-scale reconversion; 
secondly, the fear of retaliation, directed both against the 
reconverted persons and i^aJnst those who made the reconver¬ 
sion. When the power of reprisal was in the hands of a 
distant enemy it was negligibb. But when it Iny in men 
ruling the country, and their religion made apostasy a 
capital offence, it was to be dreaded, it is noteworthy that 
S'lviji readmitted to the Hindu fold his general 
Net&ji PiJkar. who for ten years was a Muslim in Afghanistan 
and had even married a Musalman lady, after being carried 
away and forcibly converted to Islam. One of the Nimbalkars 
had become a Muhammadan. S'iviji had him taken back and 
even gave him a daughter in marriage. But when it came to 
his own case, S'ivaji, would take no risks, and conciliated public 
opinion. He cheerfully underwent expiatory ceremonies as a 
vrdtya, then liad his rite of initiation, long intermitted in his 
family, and was crowned as a K$atnya king only after these 
ceremonies had been gone through. 

Enough has been said to show the wide-spread feeling 
in heads of society that social well-being depended on the 
maintenance, in its purity, of traditiooal rules, and that the 
extension of such rules to meet oew situations bad first to be 
sanctioned by interpretation made in strict conformity with 
the prescribed rules and methods of investigation. To a ruler 
the part of the science of Dharma, which was of the most 
concern was the general part, and not that section, labelled 
Rdjadkanna, which laid down the special duties of his station. 
Acara, purification, gifts, and propitiation were directly 
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relevant to his conception of the duties of his office as King. 
This is why so many treatises on branches, which are so 
different from what is popularly regarded as politics, were 
written either by kings, like Ballalasena, or at the instance of 
kings, like Heniadri’s Caturvargacinidniai^l or Jayasimha- 
kalpadruma. Wf may think that an Indian Rija would have 
been attracted by what w feel attracted to, oia. Rftjaniti, be¬ 
cause it relates to polity. But, we should look at it from his 
standpoint. In an orthodox palace atmosphere, a prince 
will imbibe knowledge of the special duties of his future 
office (kingship) almost with his breatli. He will not look for 
much inspiration or new knowledge of even court etiquette 
from books written by priests or pa^dl^s. He would feel 
differently towards qv^I law, and the different departments of 
activity with which the remaining sections of Dharmas'dstra 
dealt. This attitude will explain puzzling features of our 
Dharnt^ and Nlti literature : vis. (1) the large and non- 

vyavahara content of Nibandkas written to order; and (2) the 
fewness, insipidity and unattractiveness of the special treatises 
on R^adharma or RdjanUi, particularly when viewed in 
comparison with their most opulent rival. Among works on 
ArthaffSstra, the only one written by a first*rate statesman 
was the Kantiliya'Arthas>dstra; the others were written by 
paridits, or composed by paj:i4its and fathered on kings {e.g. 
Yukiikaipataru of King Bboja, and MdtiasolJSsa of King 
Somesvara of Kalj^ua). The baiSing S'u&rfffilTt is an ex¬ 
ception, but its composite character, uncertain age and origin, 
and mixture of archaism in diction and doctrine with startling 
modern views, raise special problems of their own. KSmandaka, 
Sdmadeva and Hemacandra were poets as well as pandits. 
They wrote literary exercises, and aimed at pleasing, and not 
at contributions to political science. In the same way, the 
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handbooks on R&jadharnux, in the restricted sense, with two 
exceptions, were composed by paodits: e.g. Rajadiiarma- 
prak^a of Mittamisra, RAjaH%Hmay<lkha of Ndakaotha, and 
Rc^adhanna Kausiubha of Anantadeva. 

The two exceptions to the unattractiveness of the narrower 
Rojadharma literature are: (1) the Rajodharma-hdiida of 
the Krtyaltaipdiaru and (2) the RdjanlUratndkara of Candey- 
vara. The latter has been printed by Dr- K. P. Jayaswal 
and Dr. A. Baiiocrji Shastri and has rocently passed into a 
second edition. The former is being edited by me, and will 
soon be published. Laksmidhara's work Is of importance from 
several standpoints. He was not only a great and austere 
Brahman, but he belonged to a family in which high office had 
descended from father to son. The highest office of his day 
was that of ^ahasdndhivigrahika, a combination of the 
cabinet duties of the modern ministers of war, foreign affairs, 
and home affairs. Laksmidhara's father H^dayadhara held 
the office also in the Glharwlr court. Laksmidhara mentions 
tbe admiration which his mastery of law and fact evoked, w'hen 
he ‘ summed up * as chief judge {prddviv&ka), and his finesse as 
a minister. Apparently, he passed through the lower appoint- 
meats before attaining the high office which he held when 
he wrote the K^tyakaipataru and for which he had to 
w^ait till his father vacated it. He was thus a grandee, an 
inference which is confirmed by his allusion to his many 
gifts Co Brahmans and temples. He represented the fiower 
of the Brahman official hierarchy in his age, unlike his two 
great contemporaries. Vijnlnesvara was not an administrator, 
and Apatirka ivas not a Brahman and had also not seen af^irs 
with an intimacy which only a minister can obtain. Cande?- 
vara, who came nearly two centuries after Lakemldhara, 1$ 
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in [many respects an " under*study ” to Lak§midhara, from 
whom he borrows extensively. He too was a nobleman 
{Jkakur), a judge an6a mioister, as well as a scholar, and writer. 
But he was not a yrctriya like bis model, and he served in 
a small kingdom, unlike Laksmidhara who served one of the 
powerful rulers of the time, Govindacandra of Kauauj (A.D. 
1104 * 1154 ), who, in the length of his reign, the extent of his 
territory, prowess as a soldier, and distinction as an adminis¬ 
trator, vied with his elder contemporaries in the Dakhun and 
South India, VikramSditya VI and Kulottunga I. We might 
justly expect from these two writers a combination of learning 
and experience in dealing with Rdjadharma, in its narrower 
sense, which cannot be looked for in treatises of Mitramiffra, 
Nllakaotha and Anantadeva. Mitramis'ra does not also need 
extended consideration, since he has borrowed whole*5ale from 
Lak^Idhara in the most unblushing way. 

To take the latter first. Nilakanta’s NitirrKryuklier docs 
not cite Laksmidhara, and Is unlike the Kaipaiaru, from w’hfch 
he does not borrow in this section of his Bhagavanta Bhdfkara. 
It is a jejune compilation unworthy of its author’s reputation, 
and seems to have been put together simply to round o^ the 
digest. It borrows its treatment of policy wliolesale from 
Kamandaka, the sections on omens and prognostications from 
Varfihamibira, and the section on war from both, besides using 
PurSnic literature to some extent. There is no sense of reality 
behind his statements. His patron was a mere nobleman, and 
Nilakaotha himself had no political training. The only topics 
6n which he shows some animation are (1) the discussion 
whether a noo*ksatriya can be crowned in the old way, a 
point which he tacitly answers in the affirmative by furnishing 
a long account of the coronation ceremony, with extracts from 
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ibe Aitareya B'‘dhi>ufiia, and, (2) the consideration of the rule 
that a Brahman might be killed in seH'defence. Kilakaotba 
takes the view that motive is insufficient, and that the Brahman 
must actually attempt murder, before he can be killed. He 
advocates the use of kfUa-yuddha, or improper war in certain 
circumstances, a concession to the lowered moral standard 
of the day. 

Anantadeva's book virtually exhausts itself in three large 
divisions : architecture, following the injunction that the king 
should have forU; a treatment of civil and criminal law in their 
eighteen titles, showing little depth or originality; and along 
account of the coronation ceremonies, with a description of 
the ritual and the mantras to be used on the occasion. The 
book was probably a manual for a small court like that of his 
patron Baja Bahadur Candra of Almora (d. 1678). His special 
individuality appears only in the following. He recognises a 
polygamous king, with a chief queen for ceremonfa! purposes, 
and the possibility of coropetitioo to the succession, from the 
existence of many sons by different mothers. He recommends 
prireogeuiture. The cabinet he envisages is a small one and 
consists of the hlinister, the Chief Priest, the Chief Cook and 
the Astrologer. He attaches importance to the ceremony of 
coronation and rules that the title of King should be taken 
only after coronation. It is noteworthy that S'ivSji, from 
whose dominions Anaotadeva's family came, followed this 
precept, and the official form of dating his reign begins after 
bis coronation in 1674; though be bad taken the title of RSji 
and declared his independence ten years earlier (1664). 

Mitramisra's book is redeemed by two features; its 
comprehensiveness, due largely to his absorption of virtually 



60 


I^ljADHARMA 


the greater part of the work of Lek$mldh&r&; and his great 
learning, which enables him to add corroboration to what it 
given in his original. His patron Birsingh was given con¬ 
siderable freedom by Jahangir, and used his influence with 
the emperor to strengthen Hinduism. He was more than a 
petty ruler. It is possible tliat Mitramiera's book might 
have been designed for the guidance of the small kingdom, 
but the probability is that both the scholar and patron looked 
for a wider audience. The elaborate description of the coro¬ 
nation of S'ivSji, which we find in the Cifnia Bashar is 
almost word for word in accord with the rules laid down 
by Mitrami^ra, following Lak^inidhara, for the coronation 
of a king. Gigi Bhatta (Vieveawara Bhatta) who ofiiciated 
as chief piiest at the coronation, and received a lakh as 
his fee idak^ip^ must have followed Mitramis^ra closely. 
It is also possible that Sawii Jaisingh of Amber, tbe 
soldier-astronomer, who performed an as^medha and under¬ 
went a coronation in accordance with Hindu rites, followed 
this work. Mitranii?ra is a man of affairs, but still a man 
of his age. He discusses the question whether a ruler should 
be a k^triya only or a consecrated k$atriya, and affirms 
tbe second alternative. His doctrines are strictly in accord 
with Dharmaydstra. He advocates primogeniture and will 
not allow partition of a kingdom. His vigilance for the royal 
fisc is shown by an interpretation of the old rule that the king 
should make good property lost by theft, to the effect that the 
liability to the state will not arise where the loss is due to 
the carelessness of the owner. He shoM's some originality 
in the discussion of tbe theory of MaridaJa, disagreeing with 
Kimandaka in some respects, but it is all mere theory, as in 
the days of Akbar and Jahangir, there was no scope for foreign 
policy for a subject Rija. The Brahma^a is permitted to fight 
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in certiin emergencies. The duties of the conqueror vis-a-vis 
the conquered are in accord with tradition and high ethics, and 
derive some animation from the circumstance that a Hindu 
prince under the Mughal empire was in the position of a con- 
<]iicred ruler, and that the plea for generous treatment was part 
of the claim of the surviving Hindu RSjis, whom the Muglml 
administrators treated as ^ainindars. 

Candesvara’s Riyuiilliratnakara was the work of an 
octogenarian. It has many points of originalitj*. He hardi)' 
uses the work of Laksmldhara, from whom he borrows wholesale 
in his other works; for, in spite of an acknowledgment of his 
obligation to the older writer, Cande^vara does not follow him 
either as regards his arrangement of topics, or his doctrine. 
He omits the treatmeot of various ceremonies prescribed by 
Laksmidhara and other later v^riters for the propitiation oi 
unseen powers. His work is more like the political testament 
of an old statesman, recording his opinion for the benefit of 
posterity. His own king was a Brahman and he himself w'asa 
Thakur, So. he rules that kings might be of a/ty caste- He 
ignores the coronation ceremony, and attaches no special 
constitutional value to it. He recognises ds facto sovereignty, 
and admits the legitimacy of the conqueror. To impress on 
the king bis very limited scope for capricious action, he argues 
that the state is a society of all persons concerned, including 
the halt, the maimed, the helpless, and orphans, and that their 
interests will be sacriiiced in a division of a kingdom. He 
thus just misses anticipating Burke’s famous definition. He 
is by no means for ro>‘al absolutism, or for breach of Dharma 
by the king. No man of bis age could be. He cites the 
famous text (anonymous) about the divine character of the 
people, as a set-off to the theory of the divinity of the king. 
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Though brief, Cande^vaia’s book displays originality, courage, 
and unconventionality. It was an aftet'tbougbt, as be bad 
completed his sketch of T>h(irm4i9Sstra io seoen books, without 
the need to write specially of king-craft. He would probably 
not have written even this tract but for the importunity of his 
sovereign, Bhavesa. 

It only remains to describe the R&jadharcma-kalpataru, 
which may be taken as the locus classictts of this type of 
literature, regarded whether by itself or in its relation 
to other parts of Dharma in the wider sense. Laksml- 
dhara’s work is in 14 books. His omission of vyavahara in 
the treatment of Rajadharma is part of an outlook which 
treated all parts of Dharma as Rdjadhamui. Its omission 
in Klmaodaka or MOnasoUasa will be a defect, unless the 
works are viewed as popular supplements to Dharma. devoid of 
any authority. One feature in Lak|m5dhara is note-worthy. 
He will not cite any authority that is not recognised as a 
source of Dharma. He follows in the arrangement of his 
quotations the order of enumeration of the sources: S'ruti, 
smrti, itihaso, purdria and cariira. He assumes a good deal, 
of what he has said in other sections of his digest. To 
compile a work on polity by Laksmidhara one would have 
to lay under contribution several sections of his digest; it 
cannot be written from his ‘ R^'adJtarma ‘ alone. Laksmi* 
dhara held the responsible position of chief minister to a 
king, whose power was daily growing, and yet who had to 
be educated in Hindu Dharma. It is therefore natural that, 
as in Kautilya*s work, he should feel the need to deal with 
the problems of philosophy and religion, along with admiois* 
trative organisation, recruitment to the king’s service, court 
ceremonial (important ia a new dynasty, without tradition). 


RaJADHARMA 


63 


as well as economic development of a large area, just recover* 
ing from war, along with traditional treatment of the rules 
of lactation and economy, and the beneficial relations of the 
ruler and the ruled. His special “ advance ** on the Ktntfitiya 
is his elaboration of the magical and cercnioninl rites recom¬ 
mended for the safety cl king and kingdom. His reticence 
about foreign relations of the king is noteworthy, but tliu 
omission of the Ma/jdala theory is apparently the caution of 
the political minister, who will not give himself away- The 
GaharwSr king must have been proud of his b^afriya lineage, 
which was questioned. It is proof of Lak$midhara's inde* 
pcndence that the rites which he prescribes for the corona¬ 
tion of even a Rajput king are PurSnic and not Vedic. In 
this respect he is more consistent than his successors, who 
indiscriminately mixed up the two, for kings whose claim to be 
ksatriyas vas even more questionable than Govindacaudra’s. 
His magnifying the Brahman is consistent with himself and 
the tradition of the age. In one respect, he strikes an original 
note. While he will not ccuntenauce the use of deception or 
barbarism in war. he regards it os a g:ume which should be 
short and sharp; and he accordingly recommends that tlie 
civil population of the enemy should enjoy no immujiity from 
attack or destruction of property, as the aim of war is to put 
the maximum amount of pressure on the enemy and bring 
him to his knees quickly. He accordingly advises the laying 
waste of the enemy*s territory, and the destruction of the 
enemy’s buildings, water reservoirs, and bridges. But, once 
an enemy is overcome, the enemy subjects should receive the 
same considerate treatment as the subjects of the conqueror. 
Private looting is forbidden in war, and all booty belongs to 
the king. In civil government, the maJo principles of 
Lak^mldhara are economy, avoidance of waste, conservation of 
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resources aad respect (or the expert. Its modern'ness is what 
one would expect from a responsible and gifted statesman 
with great experience in governing a large kingdom. That 
the man of affairs was also a great Brahman was in con* 
formity with a tradition, which refused to divide the functions 
of life, or accept any suggestion which would view mundane 
existence as the only one. 

A result of the revived interest in legal texts and Artha^ 
seastra in recent years has been a partial redemption of the 
reputation of Indians for realism and progressive instincts. 

But there still lurks a belief that religion and Dharmas'&atnf 
strangled the free growth of legal and political institutions, 
made for inelasticity, and rendered society unable and unfit to 
readjust itself to changing conditions and needs. The claim 
of the old Indian norm {Dhanna) to be viewed as eternal, 
infallible and indisputable has been represented as a confession 
of the want of both the desire and the capacity to move 
fvr\vard. Evidence of such adjustments must force itself on 
the notice of students of our social history and institutions. 

It will show that, inspite of the fossilising effect of the . 
norm, the liberal use of ffetions enabled some readjustment to \ 
be effected. The entire area of a vast literature, which was ] 
the creation of religious fervour and an overpowering sense 
of duty in centuries of kings and thinkers, cannot be sum* 
marily condemned as the dismal outpourings of minds in 
fetters to priest-craft and superstition. Explanations, so facile 
and so appropriate in a superffeial consideration of fragments 
of a great literature, cannot explain the continued vitality 
of the culture, and the religious beliefs on which it was 
based, through centuries of vicissitudes, like foreign invasions, 
conquest, and wholesale persecution, the like of which i 
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has extioguished civilisation la other lands. That a fre* 
quently ravaged society was able to maintain its essential 
unity and cherished ideals and modes of life, through such 
calamities and through such a long stretch of time, adapting 
itself, ^v^thin the limits of its fundamental beliefs, to the 
calls of altered needs, and that it ensured to its members 
a considerable degree of happiness and freedom, with the 
temper to make use of them, are claims which may be urged 
on behalf of the great bedy of tradition and literature called 
Dharmas'&stra. That a study of its scope, aims and implies' 
tions, along with that of the ways in which It renewed itself 
from age to age, may prove of use not only to those who 
accept it without question, but even to those who ardently 
wish for social change in the interests of wider welbbeiug, among 
a vast population in which a great many persons have still 
the faith in it which will help them more readily to accept 
change if it is in consonance with tried ideals and methods, is 
the justification for the review which has been attempted 
in these lectures of what, from its vital bearing on the pros* 
perity of the land, I have, consistently with tradition, to call 
Rijadharma. 




NOTES 


[The Agrures &t the heed of the Notes refer to the pages and 
lines of the text of the lectures, while the figures on the top of 
Notes refer to the serial numbers of the Notes, which are given 
for convenience of cross-reference.] 

1 

1, la$i Un^. Study of A^^cient Indian Culture 

The first Chair on Che sublect was founded by the late MabS- 
raja Ma^lndracandra Nandi of Cossimbazar. Recently. H. H. the 
Maharaja of Baioda has given the University a perpetual grant for 
the foundation of a Professorship in Ancient Indian Culture and 
some Fellowships. At Benares candidates can study the subject 
in all Us ramifications from the pass B.A. course to the M.A. and 
D. Lltt. degrees. 

2, f. 9 

The convention which was set up when the Chair at Madras 
University was first filled has been maintained with the widening 
activities of the Department of Indian History. Research more 
than teaching forms the chief occupation of the staff. 

3, n . 15-16 

At Bombay the School of Sociology has produced some useful 
doctoral theses on Indian Polity and Sociology, marked by scholar¬ 
ship and insight. 

2 

4, |{fi« 23. RXjadharua 

The term RSjadharwa is now popularly used in the sense of 
Polity or RSjarttii. It has been so especially since the study of 
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Andent Polity was &tm^u]a(e4, if not acto&Uy commenced, by tbe 
pubUe&tion in 1909 of Kautilyn’s And its translatioc 

into English, lawyers have aU along bees pre* occupied, since the 
foundatioo of British Courts of justice in India, with that part of 
Vy<wakSra which deals with inheritaace and partition of heritage 
(DByahha^a). There baa been a belief, which is not justibedby 
Indian tradition, that, os the Hindu king was invested with the duty 
of adjudicating suits of law, the VyavahSra content of a* 

s>^stra, and the special rules for the kings and courts alone consti¬ 
tute RSiedhartHa. The chief purpose of these lectures i$ to correct 
the impressions, to show that they are not in consonance with the 
traditional view of Hindu life or institutions, and to draw attention 
to the wider impUcations of the term. 

3 

5. Th£ Lecturer’s Works 

AncUnt Indian Polity was published in 1914, and a second 
edition appeared in 1954. Ancient Indian Bccnoinic Thouiht 
appeared at Benares io 1935^ The Calcutta Readership lectures 
were named Indian Cameralisn^ from strikmg points of lesem* 
blancB with European Cameralism and ^ Arihas-Sstra. Tl)OUgh 
delivered is 1954, it has yet to be published. 

4 

6. USB OF THB KAUTILIYA IN MODERN POLITICS 

Half in fun and half seriously, European administrators have 
cited the precepts of Kan^ilya in legislative debates in support of 
new taxes and the Criminal Intelligence Department. 

5 

7. ii . 29*30. Dharmas'Astra as Priestly Twaddle 

The Grhya*slltras, which form part of iht BkarmasfSiira, have 
been characterised by a hostile aitio as not only twaddle, but priestly 
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twaddle.* Many of the roisconceptions of the nature and content of 
VfutTfMS'asira may be traced to the criHcisma of Sir Henry Maine, 
made on the baeis of the translation of fianusmrti by Sir William 
Jones, and in ignorance of Sanskrit, and olmoat a comtempt for it. 

Some illustrative passages may be cited : 

*'The religious oligarchies of Asia, either for their own guid* 
aoce, or for the relief of tbeir memory, or for the instraetion of 
their disciples, seem in all cases to have ultimately embodied tbeir 
legal learning In a code; but the opportunity for increasing and 
consolidating tlieir influence was probably too tempting to be re* 
sisted. Tbeir complete monoploy of legal knowlet^e appears to 
have enabled them to pat off on the world, not so much of the rules 
actually observed as of tbe rules which the priestly order considered 
proper to be observed. The Hindoo Code, called the Laws of 
Manu, which is certify a Brahman compilation, undoubtedly 
eoshlines many genuine observances of the Hindoo race, but the 
opinion of the best contemporary orientalists is, that it does not, ae 
a whole represent a set of rules actually administered In Hindustan. 
It is, in great part, an ideal picture of that which, in tbe view of 
the Brahmine, ougkt to be tbe law. It i$ consistent with human 
nature and with the special motives of their authors that Codes 
like that of Manu should pretend to the highest antiquity and claim 
to have emanated in tbeir present form from the Deity. Maou, 
according to Hindoo mythology, Is an emanation from the Supreme 
Cod 1 but the compilation which bears his name, though its exact 
date is not easily discovered, is, in point of the relative progress of 
Hindoo jurisprudence, a recent production.*’ Law, ed. 

Pollock, 1927, pp. 15'16. Tbe work was published in 1861). 

" Hindoo law, which I have placed by the side of Homan law, 
calls assuredly for no euology. It is full of monstrous iniquities, 
and has been perverted in all directions by priestly iodueece. But 
then a great deal of it is of prodigious antiquity, and, what Is more 
important, we can see this ancient law In operation before our eyes. 
British legislation has corrected some of its excesses, but its 
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principles are unteucbed, and are still left to prodoce some of tbeji 
results." {Barly Hisicry 0 / InsUlutions, Ifi74, p. 309). 

6 

8, ll . 1*7- Small Content op Law and Politv in 

Dkarma^astra 

In Meniusnifti only three books, vis. the seventh, eighth and 
the ninth treat of politics and law proper, and take up aboat 980 
verses against 1580 for the rest. In Yl^Tiavalkyasmrti, the last 
((.e. I3th (tdhikaratja) of tbe first book, and the whole of Che second 
deal with polity and law, and take up 367 verses out of tbe total 
1009. Is Che recoRstrucCed Bj'haspaii-sinxlt, I have gathered 1288 
verses (including some balf-s'lokas) on law and polity, as against 
1037 on the rest of tbe normal content cf iDAarmaS'3str<r. As 
B|baspati's work concentrates on VyavahSra, the large content of 
non'VyavabIrs element in It is noteworthy. ParSs’arasmj'ii, ss is 
well known, has no VyavakSra or RSjadkarnta content, while tbe 
extant NSradsmfH is equally exceptional in having virtually only a 
vyavahSra element, which is noticeably very small in the Dharma- 
sStrd literature, being relatively most abundant, while still relat* 
Ively smaller than the non*vyavahSra element in Vi\nusmrti the 
only smfH m i^tra form which has relatively a large ny 4 
content. 

If we Cum to the nibandhakSras, we find that only two out of 
the fourteen books of the Kalpataru of Lak^mldbara are devoted to 
Rijasltl and Vyavahlra. JlmGtavihana’s DSyabhSga was exclu¬ 
sively devoted to a part of vyavahSra, as his VyavahUra-mStfkS 
was also, but he rec(^ised tbe value oi the oon*vyavah&ra element 
by writing a much larger work on Kikniniaya, (ttbe Kaloviveka, 
Bibliotheca Indica. 1995). His lost Dharmaraina, of which boCh 
tbe Ksiovivska and the DSyehhSga are declared in their colophons 
to be parts, will if recovered furnish another illustration of the 
principle enunciated. (Kane, History of Dharma^Sstra, p. 319). 
Of the twenty'eight tativas of Raguoaodana only two (vfs. on 
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and vyesvShara) bear os lav proper. Evory !ar^ and 
complete digest wiU furnish similar instances. 

7 


S , n . 28-30. Halkbp*s Cods 

The origiaal of N. B. Halhed*s Gentoo Code, published in 1776, 
was a Persian translation of the Viv^fdSrfjetvfiietu (Bridge over the 
Ocean of Litigation) which was composed by a committee of 
smSh-tas named in the following doka, which appears at the end of 
the printed edition of the work : 

B8l4a^afa~Kfp9r!hna’SStna-Go^Sla-Kf^najtvaii8khy(Tih I 

Vires^ffra-KffijtKandraSrt-GaunkilnfflbhidJi^naiff 
^dbhih li 

KdUtpahkaraSySm<tsuiidra~Kf4naiiS90Vfl~$amgaih I 

irto s^huratu sfrbhSyetm (i 

There is no mention of the MabSrija Ranjit Singh of Lahore, to 
whose inspiration the publisher attributed this work. The Oriental 
Manuscripts Library at Madras has a copy of this work with the 
title VivSdSnjava-bhOilJafia. It should not be confused with 
Jagannatba's famous digest, which H. T. Colebrooke translated in 
1798. The title of the latter, which is still unpublished, is VivSda- 
bhangSrtjava. 

8 


9, 1. 2. COLEBROOKE'S DiOBST 

This famous work, which has been extensively used by the 
British courts was published first in 2797 by H. T. Colebrooke. !t 
is a translation of the sections on contract and succession of a digest 
specially composed by Jagannatha Tarkap^cSnana of Thvei)i on 
the Ganges in 1796. Jag&nnitha is the last great nibandkakSra. 
He is said to have died at the great age of 111 in 1806. If it be so, 
be must have bean a centenarian when the digest was composed, a 
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truly recnarkabJe achicvemeot. (B. Bancriec, Dav>n of New India, 
1927, pp. 81-91). 

9 

9, First Paragraph. EARLY ENGLISH TRANSLATIONS OF 

DhARMAS'ASTRA AND WORKS ON HINDU LAW 

Sir William Jones translated Mmtusmrii foUowiDg KuIlUka's 
commentary, and an edition was published iu 1796. after hia death. 
He was responsible for the su^esUon to undertake a comprehensive 
digest, and the Vivadas&rdrt}tna of Trivedi Sarvorus^arman was 
composed accordingly in 1789. Meantime, tbe Viv8dtirn<v^aseiu 
had been compiled in 1773, and was the original of Halhed's Code 
of Genioo Laws, 1776, published in 1781. Jagannatha’s nibandha 
was partially translated as ‘ Digest of Hindu Law’ by T. E. Cole- 
brooke, in 1797. Colebrooke published in 1810 his translations of 
JlmGtav&bana’s D8yabh8ga and the DSyabh8ga section of the 
Mit8k^8. Borradaile’s translation of the Vyavahdramayukha 
appeared in 1827. Tbe D8yakrainasamgraha was translated by 
P. M. Wyach in 1818 It was by St\ K^pa TarkSlaokara, and 
an edition of it was published in 1828. The Datiaha-fnJmSmsS of 
Handapaqdita and the Dattaka-candrikS of Kubera was published 
by J. C. C. Sutherland in 1821. Sir Thomas Strange published his 
Hindu Law in 1823. In 1829 appeared Sir Willalm Hay 
Macoaghten’s ‘ Principles and Precedents of Hindu Law ’ in the 
same year as bis father Sir Francis Macnagbten’s Consideraiions 
on Hindu Law. Goldstflcker wrote his Present Administration 
of Hindu Law, in 1871. Meantime, A. C. Burnell had published a 
translation of the DSyabhSga section of Madbava’s bhs^a on 
ParSs'orasmrti in 1866. which he followed up by a translation of 
the same section of VaradarSja’s i^yavaharanirttaya, which I am 
about to publish for the first time. VScaspatl Mis^ra's VivOda- 
cintomatji was translated in 1865 by P. C. Tagore, and the sections 
on inheritance in the Smrtioandriks were translated by T. Krishna* 
swami Aiyar in 1367. In 1866 Prosonno Coomar Tagore left by 
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-will tb« funds for the foundation of the famous Tagore Lav 
Professorship in the University of Calcutta, and H. Cowell gave in 
1870 the hrst course of lectures under this foundation, and chose 
Hindu Law as bis subject. 


10 

10, lU 8*10. 3 ImOtavahana’s Interest in Non-Vvavahara 

The colophon to the DSyabhS^a, the most famous work of 
Jlmutav&bana, ends thug " Dharmaratne D^yabftHgafy 
The same reference to Dharmaraina occurs in the colophon to his 
Kaiavivska (Bibliotheca Indies, 1903). The last words in the 
HSJavivtia “ Satnaptamcedam Bkuraias DharmaralHom ” will 
iDdicats that this section was the last in the Dharmarfftn^ The 
complimentary verse at the end of the section refers to the bigger 
work and its occurrence at the and of KaUsvivtiut will also suggest 
that the Dharmaraina terminated with the section of KSla 

Bahuvuiha~vivada~ti*niragrastam graha^am rave^ 
s-oi'ankasya i 

Tad-4harmaratmui%paiokai sakalafK vUokayala il 

His VyavaharamStrka, which was published by Sir Asutosh 
Mookerjee in 1912, does not ebow this reference to 
In the colophon, which ends thus: 

Iti PSrihkadra Mah^mah^padkySya ffrt JimuiavSh^ma- 
krta VyavaharatHattka satnBpta^ It ie possible that the 
other secHons of the Dhar*tiaratna were never written, though 
planned. 

11 

10, ii. 10*11. MadeavAcAryans KSlavivbka or 
KXlanirnaya 

The reason given by MSdhavacarya for selecting Parasara- 
smfH for comment is that FaraS^' ^ work was the most 
10 
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lespItodasC anosg Sfriftt iSfrttH'Su^amu-parSs’Oraff) an«^ it was 
Dot comniftDted od by aey pi«vioQS writer : 

Par^S’arasmjiih ^urvair na vySkhyBtS nibandkt^hik I 

MaySfo MSdhanSrygtia tad-vySkkySyltfn praytxtyaie^ II 

As this does cot treat of kSla, just as it did not treat of 

vyavahSra aad rSjadharma, Midhava seems to have fe!t the need 
to write a separate treatise on kSla, as be conid not fasten ooe on a 
verse in the original, as be did bie disquisition on law and govern¬ 
ment. His action shows how he felt that the treatment of these 
topics, which were omitted by Pans'ara, were needed to round off 
the nibandha. 


12 

10, a. 14-16- Mixture of Spiritual and Secular 

Punishments in the Hindu Criminal Code 

The connection between sin and crime is shown by the view 
that they are identical, every crime being an offence against God 
and therefore a sin, and every sin, in primitive society atleast, being 
an offence against the order established along with the state, and 
therefore punishable by the state. Sir Henry Maine pointed out in 
1861 {Ancient Law, ed. Pollock, p. 581) that primitive jurispru* 
dence knows both sins and torts. Of tbe Teutonic codes, it is 
almoet nnoecessary to make this assertion, because those codes in 
tbe form in which we have received them, were compiled or recast 
by Christian legislators. But it is also true that son-Christian 
bodies of archaic law entail penal consequences on certain classes 
of acts, and on certain classes of omissions, as being violations of 
divine prescriptions and commanda* * The sinful nature of crimes was 
known to Europe, and is shown by tbe post-motuary punishments 
for some classes of crime, like violent robbery, and suicide, by 
refusal of Christian bnrial. Tbe Church's refusal of absolution for 
certain offences is noteworthy. 
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Tbe rslatioos between spiritual and worldJy punisboients is 
explained aC some leo^h by J. J oily, Hindu Law and Ctutom, 
pp. 250*270. IC is worth studying. V($n»er«r< 2 , 33*42, gives an 
elaborate catalogue of sins (pataka), wbick the king should punish 
{tb. pp. 250*252.) For an offence there is expiation in two ways, 
by undergoing punishment at the bands of the king, as ^unhhtntni 
purifies {fianusmrti, Vllf, 33S) and by performing the prescribed 
penances, except in cases for which no penance can be prescribed, 
owing to their moral gravity. Expulsion from society {tyaga) 
corresponds to excommunication, i.e. out'casting. “In all the 
satffts an elaborate admixture of spiritual and worldly punishments 
is in evidence. '* (ib. p. 263) Penance as well as punishment was 
prescribed for almost all crimes, (tb. pp. 267*268.) It should be 
noted that the power of the king as the wlelder of the ' rod of 
punishment' and of tbe commuoity in arranging for readmis&ioa 
after penance, meant a capacity, by refusal of penance or punishA 
meat, to make the culpability continue in future lives, f.s. after 
death. A careful calculatloo of the effects of a punishment of 
this combined nature In the case of apparently preferentially treated 
persons, like Brlhmapas, might show that what appears, in a 
sceptical age as immunity or special consideration, is in reality a 
relatively heavy load for the class of apparently exempted offenders. 

13 

12 . n. 5*21. BRXhmaNA iMMUt^lTIES 

" Kaufilya believes in the immunities of Brahmans is several 
matters, frees them generally from corporal punishment, only 
providing that they be branded, or imprisoned in of ssrious 

crime, exempts their property from escheat and from forced contri* 
butions, and even provides for their receiving substantial largesses 
from the King, in cases where an innocent man has been punished. 
In these, he is like Manu, though he does not go to tbe lengths 
to which Manu would proceed in giving such privileges and 
immunities. But, Kaufilys would apparently not except evei^ 
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Br&hmans from the law agaisst suicide, while, in cases of thetr 
committing treason be would have them drowned, and be would aJs» 
allow the Brahman to be killed on the battlefield or in self* defence *' 
{AMcient Indian Polity, pp. 33*34. In II, i of the Artftas'astra fines 
are prescribed to those, who, though able to do so, do not support 
{a-hibhratal^ s-aktimato) a number of reamed dependants like chil¬ 
dren, wife, parents, brothers tmder and sisters who are unmarried 
or have been widowed, but it is expressly stated chat this injunctioo 
will not apply to claims for maiAteaance from these if they are 
out-castes or apostates (onyaira patitebhyaif), but an exception 
to the saving danse is in favor of the mother {onyaira wSttdf), 
In the Sukrantli (IV, i, If. 194*22) occurs a long catalogue of 
persons whom the king is ^joined to punish, and among them 
are the atheist (rtasHkah) and the blasphemer {D^a-^$akab)‘ 
Mab&cnabopadhySya R. Shama Sastri has misnnderstood the rule, 
and states that the failure of the mother and the apostate to 
maintain their dependants is not punishable! 

14 

11, U. 13-21. Allsgsd Secular Nature op Arthas'astra 

See pp. 38*40, Ancitnt Indian Polity, where many instances 
are cited to show the sacerdotalism of the ArihavSitra of Kan^llya, 
the most lUustrious of its class. From the standpoint of Dhamxa- 
9'Sstra. 

According to the Caratfooyiiha of S'aunaka, Arthaysstra is 
an Upa-Veda of Atharva*veda. The Atharva Veda is recognised 
as one of the four Vedas, which form the fourteen sources 
[stkSndni) of Dbarma in YSjnavalkya, I. 3. As Apa^ka points 
out, if the number fourteen was not specified, and the Vedas were 
mentioned as Tro^i, the Atbarva-Veda would have lost its place 
as a source (p. 6: Caturdasa-grahanSdfi4 Atharva’V^a'$amgrafKy 
no sySt.) The enumeration of another four, to make up eighteen 
'^soorces,’* by Vitrjupurlhia is dismissed by Aparirka with the 
observation that it cataiognes the sources of v/<fy3 notdhamia. 
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In the four ArthaySsira is oamed last. The Arlh<tA’S$tra is also 
included in StihSsei’Pw'SijeT, thus brioB’Bg it into the canon of 
Dhairna, The authors of Dharma-pfadipa have erred in suggest* 
ing that Ariha9SsiTa is of no caoonical aathorityi and that 
therefore the diotum ‘ Rsj^ kUlatyei hdrafiayn ' being an Arlluts'Sg- 
tra dictum (]) should not be accepted* (p.Ii). The sentence occuia 
in a famous passage in the MdhabhSratOy to which Dharmapradi^a 
wiU not deny validity. 

Manu denied the right to expound or study the Dhennas'Ssira 
to non*6rShoia[jas (II. 16* 17}: 

Ni^kSdi siKOS'Stiitnio mantrai^ yagycdito vidhif^ 1 
Tasya s’Sstrs adhikSrostfiin fHsyo ndnyasya karhicit II 
Vuiuf3 trShmafisna idam adhyiia^am proyainaiah I 
pra^aktavyam samyak nSnyena kenacit li 

The Ch^ndogya Upani^ad (HI. Iv, equates liihSsa'Puratfa 
with the AtharvS'veda, but ^ey are ^en (according to S'ankars.. 
VedSnta-sUtras^ XXXIV, S.B.E., p. 229j to all four castes. 

15 

12, /- 7 #. Toleration OF Heresy auo Heterodoxy 

Three inscriptions of As'oka In the BaribarbiU show that in the- 
thirteenth and twentieth years of his reign he bestowed the rock-cut 
caves to the heretical Brihmapa sect of the Ajlvakas. fSmitb> 
Asoba, p. 144, ed. 1901). The Vahiyak£ inscription of his grandsoa 
Dasfsratha states that immediately after his accession be bestowed 
** on the venerable Ajivakas ” the cave “ to be a dwelling place for 
them as long as the sun and the moon endure." (th.p. 14i). 

The Ajivakas are known only from tbeii rivals the Jains and 
the Buddhists. Go^ala Mankaliputta, the contemporary cf 
hlahlvlra and at one time bis follower, is aaid to have led the 
Ajlvakas at the time. They seem to have held that the soul had 
color (Radhakrishoan, Indian Pkihsopky, I, 1940, p. 292x0 and 
also the atomic hypothesis (ibid., II, Z94d). 
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HanusmHi (IV, 61) refers to pn^nii~iai\a (aseocietion of 
heretics). Yijnav&lkya, II, 192 provides for the mainteoance of 
Aba regulations of their guilds : 

Sf6fi\~n4ngama'p^^f}4i~gar!9n!hH(tpyayain vidhiiy I 

Bh^dasn ecn'fSm nrpo pUroavtitxm ca fSlayan. H 

Narada and Katyayana repeat Che rule my Ancient Indian 
Beonomic Thought, 1934, p. 184 where their words are cited). 
Medbatithi (on Manu, IV, 30), Vijfigoesvara (11, 192) and KuUuka 
•OD Manu, (IV, 30) define the ps^oijda as one who rejects the Veda, 
and so the Bnddhists and Jains were also brought into the category. 
It is possible that the refeieace in Manu is to monasteries of 
Buddhists and Jains. The audience to petitioners precedes the 
inquiry by the king into their aJTairs. Kau|ilya (p. 39) advises the 
king to deal personally with the affairs of gods, heretics, 
learned BrShma^as, cattle, sacred places, minors, the aged, Che 
ladllcted, the helpless and women, in the order of enumeration. 

Tasm Sd devaiSs'ratna-pasatj^a’i'rotnya • pat^u • putjyoiihS' 
nSnSm hiil^fiidhax^Odhita-vyasinyanSthdnSm stfinSm 
ca kramtifa kUtySiji pas'yet. 

For Che king’s studies see Ancitni Indian Polity^ p. 39, note 63. 

16 

13, U. 4-9- PiFFBREKTIATION BETWEEN SECULAR AND 
Religious Law 

The Arikas'Ttstra distinguishes the courts as DharmastMya and 
Koniaha^’odhana, and Che third and fourth books of Che KauiiUya 
are devoted Co them. In regard to the treatment of subjects, there 
is little difference between Kautilya and the smrtisy and it may be 
therefore assumed chat he followed only the t>hannas>^tra. The 
differences between him and YijSavalkya are for Instance Inconslder* 
;sble. The Oharmoithiya courts dealt not only with the civil 
matters included in the usual ** eighteen titles of law,” but also 
aShoiam (violent crime) and assault (ite^da-^Sru^a). Theft 
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had a great exteosJon glvea to ft by coastruction, so as to 
iaclude abduodon, on the principle that it is the theft cf a buoian 
being, (Manu, V’lll, 317) cheating fa trade, {Yl^Havalkya, 11,257} 
sabstitution of an article in deposit (tb. 24d*247}» and combinations 
of traders to raise prices (held again to be deceitful, ib. 249*250). 
The Kan4ak<sa<odhana courts dealt with such civil matters as the 
affairs of artisans, labourers and mercbants, and offences adjust poUco 
regulations such as those relating to prostitutes. Capital punishment 
cases came under them, as did all police and magisterial enquiries 
and investigations. It is clear that roughly the difference was* 
that between the courts of a judge and a magistrate fn British 
India today. The differentiation was not made on the ground of 
seculanty or teligioo. (vide, Jayaswal, Manu and Y^S^^allya, 
pp. 136*7) and V. B. Rasnachaadxa Dikahitai, Mauryon Polity, 
pp. 160-164. 

l^ot only therefore is there no dear distinction between religious 
and secular law, which In the drcumstancea we can not expect, but 
the lines of demarcation between crime and civil wrong is not 
clear. In most crimes, the offender has not only to undergo punjsh> 
meot by fine etc. but he incurs the liability to pay to the injured 
party due compensation. The underlying Idea is that they are not 
public offences but private injuries. Offences against the spirit of 
religion take the place of grave crimes against the state. This ia 
the ground of the serious view taken of adultery and offences against 
women. The original punishment for adultery had been death, but 
Kau}ilya reduced it to imprisonment and fine {op. at., p. 228). T h» 
rule in making adultery and offences agalost women 

crimes in which the king prosecutes (IV, v, 83 ff.) is the result 
of viewing them as grave moral offences, likely to lead to vanja‘ 
samkare. It would appear superffdally that, (as sv^gested by 
Mr. C. S'ankararema S'Sstrl, Fictions in ths Hindu Law 7&Kfs, 
1926, p. 35,) contrary to Sir Henry Maine’s generalisation, criminal 
law in India was the creature of civil law. The correct view ia 
to regard both as the creatures of Dharma. 
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13, 9-n. Divihity op Punishment or Danda 

TUs is Indic&Md in i/lanu$iHrii, VII, 14 and YSjSftVAlkya, 1,353. 

Tays^rth^ 9arva~h}i^un&m gop/Sram dharmamffiitutjam I 
Brahmciej^mapatn Dandamasfjat purtam li^varctit )l 
and Dkermo hi Daij^-nipetja BrahnaiiS nirmitalt purS i 

18 

13, «. 13—14. Vedic Basis op Hindu Law 

Tbe assumption that not only all law and usasis but all know¬ 
ledge is enshrined in the Veda, leads to the conclusione that (1) 
there should be internal consistency in law, (2) tbe differences 
which appear are resolvable by enquiry, and (3) for every 
mle of law a vedic basis can be discovered. As tbe Veda is 
eternal, omnisdent and infallible, and the Vedas have no 
limit {oHontS vai vc43^), it should be possible to say of 
them what was claimed for tbe MahShkaraia (I, kui, 26) vta., 
* what is not here Is nowhere else' (yan nchSiti na kutradt). 
Tbe Mimimsa school held ‘the Vedas entirely and exdusively 
cOncem themselves with Dharma,' Dhantta being defined by 
J^mioi in his second aphorism as' that wbioh is signified by a direc* 
tion and leads to a benefit * (CodanSiakfaifSrtho dharmafy). When 
is unable to find Vedic authority for a rule, he would assume 
that the sfruti had passed out of view {uisanna, lost) or is hidden 
(pracchanna)t and the »ruti text will come to view if diligently 
searched for. A bkS^akSrtfs skill and learning are shown 
by his discovery of tbe texts which refer to the matters dealt with. 
MedbStithi and Vl^varUpa display the c&pacity, and particularly tbe 
latter, of whose work a modem writer has remarked that it “ seems 
to have been writtsn with tbe set purpose of establishing the Vedic 
origin of the Sm^.*' {Fictions in Hindu Law Texts, p. 79). 

''When it is said that the Vedas are the source of Dhartna, it 
is not meant that the Vedas lay down precepts or injunctions 
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(vidht) on points of Hindu Law> as later works like Manusm^ii or 
Y^ftffvalhyasmrti do. AU that is meant is that the Vedas contain 
iQcideotal references to matters that are of interest to students oL 
Hindu Law, that they take certain facts as well-kpowc and make 
use of them for varioas purposes. The informaCioa that Is contained 
is the Vedas on matters of Hindu Law is in the nature of what are 
known as arihovS4as in the MlmSmsa system. As arihcFvSdas 
form a syntactical noity with the positive in) unctions (vidhis) laid 
down in the Vedas^ they are authoritative. They indicate with 
sufficient clearness what the state of things then was. If one were 
tp collect tocher the scattered Vedic texts on such topics of Hindu 
Law as marriage, adoption, joint family, partition, inheritance, 
stridhana, he would hnd that the information is of considerable 
importance and is not quite so me^re as one is apt to suppose. The 
conclusion will irresistibly force itself upon us that the founda¬ 
tions of the Hindu Law are deeply laid in the Vedic age itself, 
that the peculiar characteristics that distinguish the Hindu Law 
of modem times from other systems of law bad their germ in the 
Vedic period and that later Hindu jurists were not wrong when 
they relied upon the Veda as the first source of Dharma.**' 
Mr. P. V. Kane, who has made the above observations, has 
collected a number of illustrations in justification of the conclusions 
in a valuable paper on the Vedia Basis of Hindu Law, psbllsbed 
in 1939. 


19 

13, u. 14.15, BOCTRlMfi OF OPTIOW (VlKAtPA) 

The option or vikalpa can only be when there is a conflict 
between two vedic pass^es, and not when a sm^ti rule runs 
against a S'fuH, because the latter over-rides the former. But it is 
open to argue that with due diligence a s>fuH-pram3fja may be 
discovered for the smrti rule in question. To assume otherwise 
mil lead to the summary and easy rejection of many smjis rules 
On the ground of their not being traced to S'rwfrV This is the 
11 
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orthodox Mimansaka Btaodpoini, which further is that actioa in 
SDcb a case sbouJd be suspended pending the discovery (FictroMs 
in^Hindu Lav p. 116). 

20 

33, ll. 16'27. CONPUCTS OF Law Not Real 

Strict interpretation according to MJtnSmsa will hold all 
coaHict to be apparent only and not reah because of the canonical 
authority claimed for both ^r^has’39tf<r and i>^tfrm<rs'5s/ra. But 
such a possibility Is envisaged in the seif tt texts on conflicts of laws. 
YSjSavalkya’s dictoin (II, 21) i 

Arfhas^astrSt-tu baJavad dharma&dairam tti sthitih I 

The same principle Is enunciated by NSradasmrii (1, 99): 

Yatra vipratipattis-sySt dkafmas’3sirS-rthas>38trayoft I 
Aftkas’astnktamuia^'ya dkarmas'Sstrokiafndoaret Q 

, The doctrine of infallibity of the common source of both 
s>3stras might justify the conclusion that sVutt can not be opposed 
to equity and logic inySya) and the position taken by Kaulilya in the 
following passage: 

^Hsiram vipratipadyeta dkarma-nyayena Mnacii 1 
Sy^yoi-iatra pram3fjatn iySt, tatra pa(kc hi nasyati II 

See Ancient Indian Polity, pp. 164* 172. 

The facile assumption that A rthos'&tra is an inferior aotbo* 
rity and should therefore be overlooked when it runs counter to Dkar- 
ma»asira is repugnant to the orthodox tradition. Accordingly, In 
explaining the dictum of YSjSavalkya (II, 21) the Mitak^ara main* 
tains that the word arihat>Sstra “ in the rule is not to weU*known 
writers like Us'anas (S'ukra) but to the artJwasira contained in 
Dharmas’Sstra works. If there is a conflict within the Dhamta^ 
afSsira between the two classes of roles, the Dharma rule should 
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prev^. He illustrates it by two cases. (I) Manu (VIII, 350*351) ea> 
joios the summary klUuis: of an atat$yin (manifest assassin, and bia 
like) even if be be a learner! BrShma^ To act on the direction 
win be to go against a rule of Manu (XI, 69) that there is no expia* 
nation for the deliberate killing of a Bt^bmaue. The former is an 
arlha text, which should give way (o the latter, a DhSrma rule. 
The reconciliation comes from taking the reference to the learned 
BrShmaiTa StaiSyin as a rhetorical statement emphasising tbe force 
of the ifijuctioD on tbe treatment of assassins, patent and construe* 
tive, and applying the dictum to cases oth^r them those of Brabmagas. 
(2) YijSavalkya, I, 352 gives a rule of prudence, viz. that tbe 
making of a friend Is better than tbe acqtusition of land and wealth, 
but he has also tbe high moral rule {II, 1) that free from anger 
and covetousness the judge should decide in accordance with 
Dharmas’Szira. If a wealthy suitor is to be unjustly favored, the 
first rule may be observed, but it should not, being an ariha precept 
opposed to a dharma rule. 

Vij^nes'vara in discussing the texts dealing with gains of 
science, etc. (II, 116*119), wbicb, if acquired without detriment Co 
ancestral property ijnir-dravySvirodhzna), belong to tbe acquirer 
and cannot be claimed by co'parcer^rs, states that the section 
of tbe code is full of texts based ou worldly experience : 

Lokasiddhasya anuvOdakSnyzva prSyetja oitnin prakaraffz 
vacanSns. 


21 

14, 1. 10. Schools op Arthas^Astra 

There was no appreciable development of the subject after 
Kau|ilya. He cites seventeen authorities. See Ancient Indian 
Polity, p. 50. Among them are writers with names which became 
famous in zmrH literature, lilce Katyayana, Hirada, Parg^ara and 
Bfhaspati. It ts cot improbable that the same writers could have 
written on both S'Ss/rers. 
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14, I. 11. Application of MIuam^a to Dharmas^Xstra 
AN]> ArthasXstra 

Bba^^asvSTDin’e comroantary oa the KauiUiya of which a 
fragmefit has been edited (Jayaswal acd Baaerji-Sastri, Patna, 
1926) shows familianty with Mlmamsa methods of interpretation. 
SaDkai^rya'a commentary on KSmandakiya UUisSra (ed. Gaijapati 
S^tri, 1912) shows similar training. But they are inferior to 
great commeotators lilre Medb&tithi, Vigvarupa and VijSSne^vara, 
’and even to men like NaodapaQ^ita. 

23 

14, n. 17-18- Arthas'Xstra Core op Smrtis 

There is a good deal of Artka^^ira in Manu, and even more 
of it ia Yajfiavalkya, with whose code Jolly made a detailed 
comparison of the KauiUfya (Z. D. M. C-, 1915, pp. 43*96) 
collecting in an appendix parallels from the sr>*rfis to over 200 
passages of the Arthoi'Ssira. Kantilya's doctrines are not merely 
more like those of Y&jEiavalkya than those of any other bat 
the points of verbal identity are greater between the two. Jolly 
held that Rantilya was the borrower. 1 have shown grounds for 
thinking otherwise. See Ancunt Indian Polity, pp. 54*37. 

24 

14, U. 24-16. Brauahical Reaction from the First 
Century a.d. Favors Bharmas'astra 
In an epoch of Vedlc revival and sacrifices, the 
finds the attraction of the smfti and the Kalpasutras greater than 
that of the Artha9^tra. He spedallzee in Vedic exegesis (s-g. 
S^abansvimiD, KumSrila). He states emphatically that as ** the 
Veda is the only source of Dharma, so Dharma is the only topic dealt 
with by the Veda, (S'ankararama S'astri, op. cit., p. 52). 

Samgraha, and Nibandha forms of compositiaQ rapidly progress 
with the means supplied by Mimimsa for subtle and exact analysis 
and InterpretarioQ. The comparative study of stn^is gains ground. 
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14, U. 20’22. KXKANDAKA'S KlTIS)(RA 

KImaDd&ka attempts to write bis book in K&vya style. In 
fact, bis commentator, S^ankar^ryn regarded it as ^ntahZ'kSoya 
and Toade bis comments on tbe assumption. Hot only does 
Kamandaka use the ordinary anv^ihup metre, but he tnesmore 
ornate metres also. Though be begins with a panegyric on VigQu* 
gupta (».e. Kautiiya), his book is not a summary of the Kau^iya^ 
of which not over-much use is made. KSmandaka appazently 
intended bis work to be an ariha-iomhit^, just as the Uanvitnrti 
is a dhartna-samhiia. The is divided into sargas or 

oantos like a classical poem. It begins with the prsdse of the king, 
and was apparently not familiar with other forms of Government: 

R8j$aya jagato h^tur vrddhtr’i^rddhShhisatnmataff, I 

HayanSndajananal^ iv4 ioyadh4jf 

The second line, which states that the king delights the eye as 
the moon gladdens the ocean, appears to contain a balf*veiled 
reference to Candragnpta II, the son and successor of Samudragupta. 
Sas'SKka is Candra, and ToyadM is Satnudra. 

The NUisSta is gener^ly supposed to be a work of the Gupta 
epoch. Forrhicbi (cited in Sarkar's Hindu Positivismy p. 3d5) 
would assign its composition to the third or fourth century A. D. 
He regards it as anterior to the Erhat'SCsmkUa of Varahamibira 
(sixth century). Formichi's estimate will fit in with my suggestion 
that the HiH&Sra is a work of the time of Candr^npta II. 

KImasdaka’s simile will recall to one's mind Kilidisa’s verse 
{Raghu^am^a, HI, 41). 

HivStap^mastimiHna cak^^S nrpasya kSntam 
pibafa^ 8ui8nanam I 

Hahcdadhib p^a ivendu-dars/anSi gurujt prahaisa^ 
prahabhuva nStmani H 


See below the note to p. 56, II 29*30. 
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17, a., 8-9. Sutra Form op Composition 

Dr T. W. Rhys Davids pointed out in the iotroduotion to hia 
translation of the Dtalo^es o/ tht Buddha (!, pp. xx« 2 :xii) that 
the chief characteristic of the sutra was that it was not intended t^ 
be read bnC to be memorised. See sJso, £. J. Rapson, Ancisfit 
India, 1914, pp. 76'77 and my j4nc<entpp. 19*20.. 
The use of the suSra form was dictated by considerations of 
economy, oral tranemiesioo, and secrecy. 

27 

17, U. 21*25. Formal Public Recitations of SOtras 

The Buddhists having: adopted the sutra form for their sacred 
canon were obl^ed, like the Brabmanas when they devised 
means for the accurate preservation and transmission of the Veda^ 
to resort to pnblic recitations in their convocations cf the sutias of 
the Tripifaka. The permutations of syllables in different forms 
by which the Vedas were conserved, were not adopted by 
the Buddhists as their suiia$ would not lead themselves, by* 
lack of accentuation, to such devices. A sSfra work will be often 
nothing: more than a list of headings. The late MabamahopSdhyaya 
T. Ga^pati S'astri suggested that in the Kau{iliya the s^fros 
were all In the adhikarafja-samudd^a in the first chapter, and 
that the test of the book was Kautilya's own commentary on 
them, as he bad declared that In order to avoid in the case of hia 
work the errors of commentators he had himself composed both the* 
sJUra and the commentary. 


28 

18, U. 7*10. Lost Sm^tlBkXsyas 

Vide, Kane, op. cit., p. 724(Yajfiasv5miD*s bhl^ya on VS^tha- 
DkarmaSuira mentioned by Govindas^^Tni la his commentary on 
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Bodh3yana~DhamaS^ra, II, 2, 51); p. 248 and p. 680 oa AsabS' 
ja’s bhSfyas ob Gautama and Manu; the loss of the other com* 
meataiies is lafereatial. 

29 

18, 10*15. Distance of Time between SwfiTis and 
Commentaries 

Karka, Che commentator on tbs sutras of PSraskara is a writer 
of about A.D. 1000, while bis text belongs to the ^ra age. 
Maskaiin, the commentator of Goutumadkarmas'^rd (one of the 
oldest) belongs probably to the same period as Karka. Haradatta, 
who wrote commentaries on the suira$ of Apastamba and the 
Grhyasutra of As'valSyana and the Dharmaiuira of Gautama, must 
have been separated by over twelve centuries atleast from bis 
originals. 

30 

19, II. 5*10. Kautilya's own Bhasya on the Artha^Xstra 
See Note 27 supra. The search for a lost bhs^a of Kan(ilya 

is unnecessary in view of Dr. Ga^apati ^isth's convincing explana¬ 
tion. Tbe declaration of Kaulilya occurs at the end of bis work: 
(p. 429). 

Z>r$toS viprstipattim bakudhS a'Sstrtp* bhS^ak^SnSm 1 
Svayamsv>a Vi^nugupiep-cakdra iuiram ca bhS^yem ca H 

Even if this verse is not Kautilya's, it will have to be accepted 
as representing an authentic tradition. 

31 

20, ll. 1-5. Madmava’s Treatment of Vvavahara and 

RXjADHABMA 

This portion of bis commentary stands out of the main bhSfya 
bke an appendix, which it is. it is virtually a separate ttibandha 
A similar South Indian nibimdha on VyavahSra, not tacked on to 
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smfti like Madbava’s, is VaradarSja’s Vyavaharanirijaya, which 
1 am about to publish. 

32 

20, U. 6*7. Hrceht Bha^as and Nibkamdhas 

MaharSja S'arabhoji of Tasjore (a.D. 1793'183 3), who had left 
himself no kiagidom to s:overn, compiled a di^t oa civil law named 
Smftis5ra-$amuccaya. The second MabarSji of KS^mir and 
Jammu, Ranblr 5m?h (a<D< 16574885) cominis»oiied a 
of which the Pilyasccitta*kapda was completed and published. It 
coctains over 40,000 granihas. Acarendu of hTa^yaoa (printed 
by the Aneadfi^rama) was written in A.D. 1838 (Kane, op. cit., 
p. 514). 

The famous Bslambhatttya on the Mitak^rS was composed 
by Balak^Oa alias B&lambhatta PSyag^pde at Benares towards 
the end of the eighteenth century. The date of the writer is given 
by the late Babu Govinda Das as 17404850. He was known to 
Colebrooke. Ke^avadasa composed between 1770 and 1830 the 
digest AhalyS-kSmadhanUf so named so after AhalyS Bai 
Holkax. Warren Hastings, Sir William Jones and H. T. Colebrooke 
Were responsible for getting written tbe VivSdSrijavastlu, (1773), 
VivSdosSrlhijava (1789) and Vivltda’bkangSrtfava (before 2796) 
by a board of pandits, Sarvoru^arman Trjvedi and JagannStha 
TarkapaScanana respectively. 


33 

20, U. 26*29. Non-inclusion op YXjRavalkyasmrti in 
“ THE Sacred Books op the East " Series 

A translation of Y^jrktvdlkyasmrti was advertised in the series 
in 1876 (p. xlvi of Vol I.) and it is not dear why it was dropped. 
Max McUer’s Life and Autobiogri^hy throw no Jigbt on the cause 
of the omission. Perhaps it was dropped owij^ to tbe publi¬ 
cation of V. N. Mandlik's translation in 1880. 
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34 

20, ll 28-32. Attitude op Indian Courts to 

Dharmas'Sstra 

A criticism of my observation that revived interest in the 
sources of Hbdu law is due to Indian judges and lawyers possessed 
of a knowledge of Saaslcrit is that Indian judges have been often 
more anxious to ignore the sources and change the law than 
European judges. There is an element of truth in the criticisni. 
Hindu law is parting more and more from the traditional law 
through jndidal interpretation chiefly; and such interpretations 
are due as often to the importation of exotic notions into Hindu 
jurisprudence as to the wish to bring law into conformity with the 
" modem conscience.” Sir Henry Maine was never tired of attacking 
European judges in India as bebg more scrupulous about the religion 
and the religious usages of Hindus than the Hindus were. The 
following is a sample of bis attack. ‘ It has been said by au 
eminent Indian lawyer that, when the judges of the Sudder Courts 
were first set to administer native law, they appear to have felt as if 
they bad got into fairyland, so strange and grotesque were the legal 
principles on which they were called upon to act. But after a 
while they were accustomed to the new region, and began to behave 
themselves as if all were real and substantia). As a matter of fact 
they acted as If they believed in it more than did the native 
inhabitants.” (Viliagg Conwtunitxes, p. 45) J. H. Nelson, like 
Maine, attacked the substitution by the courts of smftt law for 
customary law, which alone should be upheld for castes other 
Brabmaqa (see Nelson's Vfew o/ the Hindoo Law and bis 
ScicTtiific Study of the Hindu Law, 186I}« 

35 

21, U. 1-3- COLEBROOKE'S STUDY OF MImXMSA 

See Max Mueller, Chips from a German Workshop, IV, 
pp. 377-455, containing his review (1872) of the Life of Colebrooke. 
Colebiooke is said to have preferred to retnab undisturbed as 
la 
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Juds« at Mirzapur, owias to its naai^ess to Benares from 
which he was able to obtain both pandits to guide his studies and 
roaouscripts for study. His study of iflmSms<t probably be^n 
even earlier as be had recognised the necessity for a mastery of 
it for understanding the texts of Hindu Uw. ‘*The dlsquUi* 
tione of MitnSmsa", he pointed out years later in his paper 
on the subject (Misc€llan4ou$ Essays, Madras reprint, 
Vol. I, pp. 295'324), ‘ bear a certain resemblance to juridical 
questions; and, in fact, the Hindu law being blended with the 
religion of the people, the same modes of ressoaiDg are applicable, 
and are applied to the one as to the other. The logic of MxmSmsa 
is the logic of law; the rule of interpretation of civil and religious 
ordinances. Each case is examined and determined upon general 
principles; and from tbe cases decided the principles may be 
collected. A well-ordered arrangement of them would constitute 
the philosophy of law; and this is, in truth, what has been attempted 
in the MimSmsa." (op. cit., p. 317). 

36 

21, U. 16-17. Allegation of Priestly Influence on 

Hindu Law 

Sir Henry Maine regarded the Hindu law of sMdhana as having 
1>een tampered with by Brihmapa jurists Early History o/ 
InsMulicns, pp. 321-36). He concludes: ** These inquiries, pushed 
much further, have shown that the Hindu laws, religious and 
civil, have for centuries been undergoing transmutatioD, develop¬ 
ment, and, in some points, depravation at the hands of successive 
Brsbmanical expositors, and that do rules have been so uniformly 
changed-^s we should say for tbe worse—as those which affect 
tbe legal position of women.” 

37 

21,11.22-24. ffABARA's Modernity in Criticism 

In commenting on Baudhgyana’s famous prescription of celi¬ 
bacy for forty years {brafimacorya) (II, 1), S'abara st^ests that 
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the rule was possibly introdoeed ioto Baudhiyana's sutra by an 
impotent person who wished to conceal his defect. He remarks 
that the smrti text the food of the saoritieer who baa bought 
$om<r deserves to be eaten {imtensjakn bhtijySiinQ}}' as due to one 
in starvation. A $mrH rule declaring that the adhvaryu in entitled 
to the cloth used in the Vaisarjana koma is characterised by 
S'abara as due to priestly avarice. Again be rejected some smrHs 
and accepted others, anticipating the modern method. 

(See Fictions in Hindu Law Texts, pp. 100*101) 

38 

21, U. 23-24. and His Guru 

Kaulilya cites the views of his teacher, to whom he shows 
reverence in Htnda style by referring to him not by name bnt by 
the word AeSrya In the honorihe plural, as many as thirty-nine 
times, and each citation Is for the purpose of dissenting from Che 
teacher's views. The references are collected on pp, 177-179 of 
Dr. Shama Sastri’s Index Verborutn to the ArthaS’Sstra. 

39 

23, Para 1. CRITICISED VIEWS ON THE NATURE OF 
DhaRMA^aSTRA 

(i) J. J. Meyer {Altindiscften RechtS’Sehriften, Leipzig, 1927, 
pp. 86*63) holds that smrti literature, dees not offer anything 
like a development of secular law, but represents the slow incor¬ 
poration of secular law, which had its birth and development in a 
different milieu into Brahmanical works. He is apparently thinking 
of Che older sutras with an insignificant legal content, for which the 
explanation is that the Jaw proper was preserved only in recollection 
and was unwritten. The procedure in judicial trials emphasises the 
functions of the sabhyas, or assessors, whose selection according 
to different vedic s'SAAtrs, implies the utilisation of divergent types 
of remembered rules. The sabhyas really decided the suit, the 
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pr«sidu]g ]udg:e merAly coaductlof tbe Crial and the kins delivermg 
and carryiDgr out the judgmeat. 

Meyer also bolds that sinrtis metely represent a literature o£ 
magic, and objects to their being described as law-books. But 
he overlooks the fact that what society enforces is law, and 
that there is no evidence that ''secular'* law developed first 
through Artkasastra and then crept into smrti. 

For Bency Kumar Sarkar^s views that ArihasliitrtT is 
“ public ’* while DkarmarSslra is "private ’* law (which overlooks 
the close connection in India between state and family, and the 
duty of the state to correct and punish irregularities in family life) 
and that Arthas'llstra i^real’^olUik, while DharnuttSsira represents 
only pious wishes (an old view of M^ne), see bis HinJu Positivism, 
and particularly, pp. 203 and 251. For bis conception of Dhfirma- 
s’ostra as a ‘ hctcb-patch of materials emanating from different 
sources and reflecting life and history', see ib. p. 197. Even in 
modem polity and law there is an element of idealism. It was 
much more so in ancient institutions. Breloer's view that 
s'Sstra is 'planned economy,” apparently suggests a human 
planner. la a wider sense Dharma Is planned economy but the 
author is held to be the Supreme Being. 

40 

24, U. 9-16. Jayaswal’s Vmws op thb Dippebence 

BETWEEN ARTHAS^ASTRA, DsARMAS^ASTRA ANP RAJANITI 

They are expressed in his Manu and ySjUavalkya. To 
bim artha’pSsira and darjianiii are identical and constitute 
‘'secular'* kw (pp. 5, 7, 9, 16, 25, 26, 41, 42, 50, 84, 93,263, 
and 273). Re thinks that artha law was known as vyavahdra in 
the time of Gautama (p. 16) and that it is not the same as dhamta 
law (p. 17). The distinction rests on a hypothesis of a differentia¬ 
tion of secular and re^igtows sides in Hindu life for which there 
is no warrant in the Kau^iya. His statements rest on no secure 
authority, e.g., *Dharma is penance law” (p. 13); '‘vyavahSra 



NOTES 


93 


i$ masicipal law and secular law" (p. 13 ): aod “ rajaniti is 
constitutional law" (p. 25i). 

B. K. Satkar has a gilimpse of Che truth when he states: In 
a sense, every student of DharT?uts'3sta was a student of RTfja- 
dharma, “ and on the other band every student of Rajadhamia, 
liUi^^stra or Ariha&’ostra was a student of Dharme' 

rustra from the earliest history. ” {op- cit p. 514). 

41 

24, U. 16 20. The Way of the MXhXjana the Path 

OF Dhaema 

The famous 9>loha on the subject occurs in the Yak^a~pra»tt9 
iMahabhSrata, Vanaparva, ch. 314, si. 119, Kumbakonam edn.). 

It runs thus; 

Tarko apraiisfhab s^utayo vibhinni 
Naiko mitnir yasya matam pramSfjcsttt i 
Dhannasya iatvoftt nihitam gukSyam 
Mahfijatui yena gaiab sa panthsb H 
Mahajima does not mean, as it has sometimes been interpreted 
in recent times, the leader of a popular assembly. It stands for 
or sadhu, whose Scara (usa^) is one of the rec<^lsed 
sources of Dharma. (Masu, II, 6 ; YSjSavalkya, I, 7.) 

42 

24-25. Connotation OF Dharma 

The discussion of wbat constitutes Dharma in Viromifrodaya 
ParibhSsSprakis'a (pp. 26-32) is illustrative. The Kalpaiarn also 
b^ins with such a dlsscussion. 

Apastamba (I, 20,6) says : 

dkarmadhamau carata ‘ Ao3m sv<z ’ iii; na dova-gan 
dkarva na pitaraJ} acak^H ' Ayam dharmo, ayam 
odharma ’ iti- 
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" Dharma &nd adharma do not wandor about saying* ‘ Here we 
are'; nor do the fods not the Manes nor the Gandbarvas declare 
' this i$ Dharma, this la A •dharma.' 

The NaiySyika definition of Dharma Is that it is a qoality 
of the Soul {^imagutiou dkarmtidharmau). It is invisible, and 
has to be inferred. Dharma is what is done by enjoined action, 
and is a quality of . men. (.VikiiakriyayS sSdhyo dharmak 
pums6 guijo matafy). The view of the MjmSmsa is contained 
in Jaimini's definition that which is sl^Jfied by a command and 
leads to a benefit is termed Dharma." (CodanSiak^atjdrtho 
dharmah), According to Kumarila, both the act enjoined by and 
the material connected with it come within the scope of Dharma. 
The NaiySyikas hold that Dharma carries with it the Idea that 
an iovisible (<rdf|fo) effect known as affSTva attaches to the soot 
from the performance of a religious act, and that it lasts until the 
benefit contemplated by the act is attained. 

The ways in which the different schools elaborated the 
idea may be gathered from their summary is Mabimabo* 
pldbySya Bbimacarya Jh&lktkar’s NySyakos'a, 3rd edn., 1928, 
pp. 386-388. 

See Dr. Gasaganlth Jha's introduction to bis translatioo of 
Che SlokapdrHka of Kumirila (Bibliotheca Indica, 1900-1908)' 
pp. v-xviii. 

43 

26, first para. CLASSIFICATIONS OF DHARMA 

The classification at the text follows the Mitsh^ara, on YSjEa- 
valkya, 2, I. See my Ancient Indian Polity, p. 89. 

44 

26, U. 14-16, Dharma Comprehends all Knowledge 

There are two fundamental hypotheses, viz., that the Veda 
is the source of all knowledge and that Its draws ir authority from 
itself (svatcrb pramSriam). They relieve the MKmdmsaka cA ihe 
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onus of provijig' tbe doctrine ead lay upon the oppoaeot (pvTocr* 
pak^) the burden of diaprovlog: it» if be could. The seli'evideot 
nature of the Vsda implies that it is valid by itself. But as 
knowledge springs from the Veda alone, all knowledge is valid. 
As Dhartrut is the only subject of ffruti, the Veda, Dhartna 
embraces all knowledge. VjjfiSne^vara in commenting on YajHa- 
valkya, II, 21, aays. 

DharmapHs trSrUargatam eva ariha- 

9!i$train iha vivak^tam. 

45 

2d, IL 19<25. The VidyAsthanas or DharmasxhAnas 

Yaj&avalkya (I, 5) reckons them as fourteen, viz., the fotir 
Vedas, the six VedS^gas, and Puraita, NySya, MimThnsS and Dkar- 
mas'Ssira. The Vi^t}upurlir}a (as cited by Aparlrka) adds four to 
the dharma-vidyS^, viz., Ayurxeda, Dhanurveda, GandJiarvaveda, 
and Artkayastra. Aparlrka holds that these fourteen or eighteen 
constitute the sources of vidya (knowledge) and not of dharma. 
The distinction which be makes between the two ie illogical, for, 
knowledge and dhcsffrta are equated. The Viraiiiitrodaya has 
sections named Ciktiss-PrakSs'a, JyoU^apraklU'a and Lak^at/a- 
praiSra (the last has been printed) and the Todardnanda has a 
Jyauti^a-eaulthya. 

46 

27. The K^tyA'Kaepataru 

I have summarised the relevant information about this great 
digest, in two papers on LakpKidhara and the Kftya-Kaipataru 
and VijHanes'vttra and Lakfmidhara, published in the Golden 
Jubilee volume of tbe Madras Law Journal, (1941), pp. 14£>168 and 
199-222. 

I have discovered what purport to be two of the loat books of 
the Kalpataru. They deal with vrata and piijS. A fragment 
which relates prayasccitta has also been found. 
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28, U. 28*31. Omission of Rajadharua and VyavakAra 

IN DiGfiSTS 

The SfHfticandrika, which Mr. Kaae res:arc]5 as the most 
complete of the eaTlier ^uth lodian digests, (op. cit., p. 343) deals 
only with SamskSra, Khntka, Vytsuaharar SrSddha, S$auca, and 
PrUyasccitia. The StHfti-muktSphala of Vaidyasatha Dlk^ta 
has sections on Vani3s>ramaf Ahnika, Ksauca^ SrSddiia, Suddhi 
Ksla, and PrSyasccitta> Mr. Kaoe (p. 671) mentions a Vya- 
vahSra section of it, and Mr. J. R. Gharpure of Pooca bas 
personally mentioned to me that he bas seen a copy of it, but it 
seems unknown in South India. The date c. 1600 is suggested by 
Mr. Kane for Vaidyanatha Dlk^ta. 

48 

29, ll. 2*5. Sections Omitted in the RatnAkara 

BY CAKpESVARA 

They are those dealing with prati^ihat prayas'ciiiay yunti 
and mok^, for all of which he had originals in the Kalpataru, on 
which he bas built his own nibandka. 

49 

29*30. The Hypotheses op MImamsA 

See S'ankararSma S^istri's Ficiions in Hindu Law Texts, 
passim, and MedlJItitbi’s long comment on Manu Sviftt, 11, 6. 

50 

30*31. Consideration of Apparent Conflicts of 
Authorities 

In resolving such apparent conAicta (the tealiiy of such 
conAicts will not be accepted) a number of principles are utilised. 
A Vedic basia is presumed only in those cases where an invisible 
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or ao effoot QOt accountable to any visible, tangible cause is 
deemed to be produced. Some $mrti$ are d^^artka, that is, are 
intended to produce a visible result; and, some ate adf^tdrtha, 
that is, are intended to produce an lovlsible result. The ultimate 
objects aimed at by the former class of smjiis ace Art ha and 
K<isna, that is, wealth and pleasure; of the latter, are Dharma and 
that is, virtue and aalvation. Even in the case of adr^tSrtha 
smtiis, where a particular text is obviously due to interested causes 
or motives like avarice, ignorance etc., it is not necessary to resume 
a Vedic orgin for it." {Fictiofis iu Hifidtt Law Texts, p-105). 
Or, tbe conflict may be due to incorrect exegesis or failure to 
reject a manifest interpolation into the smfti from which tbe 
controverted passage is taken. 

Tbe distinction between df^Srtha and adrftSrtha is also 
sometimes treated as a distinction between tiySyOTnuia axi&vacana* 
mxUa, and l^kasiddha and vedasiddka smrtis. 

Again, in considering contradictions arising from conflicting 
usage, a principle to be borne in mind is that the acSra of a good 
man (fi^dliuh) is not bmding if he disbellves in the Veda. This 
rul&<; out Buddhist and Jaina customs unless they have lodepen* 
dent Vedic or sntfti authority. Precedents of conduct even in 
s-ruii are valid only if such conduct was clearly due to a conscious 
sense of rectitude, t.e., of doing a meritorious act, is the performer 

oit., p. 138). 

Tbe Bhavi^a-purSija, cited by the Vlrofnitrodaya (Paribh., 
p. 19) classifies smftis as under: 

Dr^SrikS tu smfri.b hScit adf^tSfthS iathSpar3 1 
DriftSdriftSrthatupSnyS nySyofntUd iaihSparS If 
AnuvSdasmriistvanyS S'i$f{tir-dn$0 tu pancami I 
SarvS eta VedamulS dfr^fSriha panhriya tu If 
. The DfiftSrihasiHfti is said to deal with the following topics, 
according to the same PurSna: 

$a^guijasya prayojyasya prayo^^ k3ryagaurav3{ I 
S^SdfnSm wp3y3*tdm yo^Q~i}y3sasatn3saia}} II 
19 
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Adhyak^SnSm ca nik^af} kan^akSnSm nir^patiant f 
Dr?tSrtli4 yam sfnrtilf^robla f^bhitf Gamdaimaja 
The Arthas'Sstra imder tbisclas$i£catioD \9&4,f9iSrika amrH, 
and has do Vedic source ia^edomula). The sfnrtU with a Vedic 
basis are classifiable as (2) other-worldly, (2) worldly as well as 
other-wordly, (3) ratiociDative and (4) digits. 

St 

31, K. 14-20. ALLE<5fiD RULB OV KXLIKA-PURJNA ON THE 
Adoption op a Boy who Has Had SamskXra? 

The adoption of a boy, who has undergone bis upauayana in 
hia father’s bouse, is prohibited by Kamalikara, on the authority 
of a passage of the K^ik^purStja, which is thus translated by 
V. N. Mandlik, (Tm. of VyavahZramoyukha, p. 58): 

A son whose ceremonies upto tonsiue have been performed 
with the gotra or family name of his father, does not attain the 
sonsbip of another man.” 

Nilakan{ha {Vy<n;ah^amayukha. ed. Kane, p. 114) rejects the 
passage on the ground that In two or three copies of the KsHkn- 
puvSija it is not to be seen: 

Idam tu vacc na taths vtaramhhofjjyani, ehi-tri-KOiiia’ 
Puratja-pustak^^u adars-anat. 

52 

31, 30*31. Judges and Assessors to be Trained 

Lawyers 

A trained Judge replaces the King in trials {Manu.VlU, 9, 21) 
and he judges along with three assessors (sabhyafy). The same 
procedure is laid down by Yaj^lavalkya (11,3): 

Apas^yata kSryaws'Bi vyavahSrSn nutria f« I 
Sa^ksaiif saha niyokiavyo brabmatfaft sarvadharmenrit 11 
Narada indicates the manner in which the judge should pro- 
ceed to discharge their duty: 

Dhatma9>a8tram puraskriya pra4^ivaka*rtaU sthiiaif f 
Samahiiamatib Pasygt vyavahSrSn anukramSt H 
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The duties of the assessors are lud dotvn by Manu (VllI, 10'19). 

The had to be of an odd ourober (three according to 

KautUya and Manu and any number upto seven, so long as it was 
odd) for Che sake of getting a decision in case of difference of opinion, 
as pointed out by Mitrami^ra: 

SarnkfiyS-vai^tHyam tu, bhUyo (tlpavi’Todht hkuyasSw sy3t 
Hi {Vtramitrod^tya, p. 35). 

The judge must abide by the finding of the assessors, according 
to (Tra. Jolly, I, 24). 


53 

32. Parisads 

In determining doubtful points of law, the rule to follow was 
the opinion of those conversant with law and usage (Dkarmajiia- 
samayah prantSvom) ; Manu, XII, 108, laid down that in cases in 
which the law was not known {anSjTUit^^u, accepting the text of 
the Kalpotaru instead of ' an3mn3iept' in the printed editions, 
the law should unhesitatingly be taken to be what the cultured and 
holy men lay down : 

AM3;^atefu tu dharm^ifi* kaihanity^t Hi cit~bhov&t i 
Yam brShmanS br^yuft sa dkarfHas~9ySt a^ai\kita1t H 
According to Jayaswal (Manu and Ys^Havalkyay p. 78) the Samiti 
or pari^ad was the body which settled disputed law in Vedic 
times. The name was kept by later ad hoc committees with reduced 
numbers, and they became also bodies of experts. Mane lays down 
that if a pari§ad cannot be constituted the opinion of even oi:« 
* excellent brihmana' wlD suffice. 

Who are the men Qualified to sit on a pari^ad P The answer 
is that they should be (who are described as akSmSttnS), 

they should be sympathetic to all living beings {samSJ^ sarvabhute^)^ 
and learned in the Vedas {bahuovutS^), they should accept the 
validity of both Veda and perception (^uii-pratyab^hctaval}) and 
they ^uld be skilled in logical inference (uha-apoha-kus^aiSif), 
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practical'iniAded (^^ a - kala - vibkSgajyiWf ) fuU of rssource iyttkH - 
mantalf) and of blameless character (sad3c<tr2lf). 

In constituting certain consideratioos were Co be borne 

in mind: tepresentation of all »akhas of tbe Vedas, and in cases of 
trial requiring special knowledge of arms etc. the inclusion of expects 
in such branches of knowledge. The strength of a p^'^ad may be 
increased ii it Is instituted for tbe determination of special matters like 
penance (then its strength should oot exceed seven), nilviiwisa (when 
its strength should be under twenty*one) and for grave sins (when it 
can go up to a hundred members). The pari^ads for k^airiyas and 
vais>yas may be stUl larger in size. The Kfiya-kalpaiani (Brah* 
loaciiri-l^i)^ f. 69) limits the scope of caste to the deter¬ 

mination of anulcma , utkf^avarifa'vadhu, uiUrstastrtgamanSdi, 
vraia, and s>uddhi. This resOlcticn of scope in parigads for non* 
Bilhamapas is interesting as it must reflect the practice In the 
eleventh century. 

Sankha*Likhita, cited In Kalpoiaru, (f^.fol. 60) limit tbe 
scope cf a Brshmaija parigad to the determination of the correct¬ 
ness of Vedic texts, (^ruti'graha/jam), antrtt rules, custom and 
usage (jtcSra) and t>harma generally. It will be seen that a BrSh- 
maita-parigad't scope was much wider than that of for 

other vartfas. The difference is probably due to the fact that the 
former were the bodies normally convened to determine rules for 
jndicial guidance. 

After tbe seventh century A. D., tbe apparently ceases 

to function, and the Paqdita (who bears the title of Vinaya-Sthiti’ 
Sik^aka in the Gupta inscriptions) comes into prominence as a 
Legal Remembrancer. Later oo> beads of religious Maihas claim 
tbe right to constitute parigadi or exercise themselves the functions 
of par>|isd$. 

54 

33, lint 2 . Vastness of Dharma8'<5stra Literature 

An idea of its persent size may be gained by tbe following 
data. " If all tbe sm^s cited in later nibandhas be taken into 
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account, the number wiU be found to be about a hundred.” (Kane, 
op. cit., p. 134). Mr. Mandliki who made elaborate calculations 
of the authorities quoted by certain uibandha writers found for 
instance, that Kamal&kara quotes in the Uir^ttyaiindhu alone 13 
works on s'rauia, 131 fmrtis, 68 puratjas, and 272 bhS^aSt 
mbatidlias etc., making in all 484. See p. Ixvi of the Introduction 
to his VyovahSra-mapilkhc, 1880. 

55 

A point to note is that the earlier nih&ndha writers like 
Lakfinidhara quote a relatively smaller number of sinriis and 
purStjas than writers like HemSdri and Kamalakara. Even if we 
allow for Laksmidhara's claim that be made It his rule not 
to cite ordinarily more than one or two authorities when a point 
bad to be established, the vary large number of later smrtis calls 
for enquiry. Mr. Kane's list of works on Dharmas’ostra runs to 
170 printed pages of double-columns, and his list of authors runs 
to 85 pages. 

33. DharmasAstra Activity in the Middle of Civil 

Troubles 

A reading of Mr. Kane’s work or of J oily’s Hindu Law and 
Custom will show how great was the activity during the period of 
internecine wars which preceded the Musalman conquest and 
during the Muhammadan period itself. 

56 

34, ii . 7*10. Idea op Union of Interest between King 

AND Subject 

This Is stated forcibly by Kautilya (I, 19) ’ 

Praj^tsukh^ sukham rOjnaJi prajTinSm ca hiU hiiam I 
NSlmapriyam hitam rl^Hab prajSnam iupriyam hitam H 

The whole of the RSjadhartnaporva of the 2dahSbh(ifaia la 
an elaboration of this dictum. 

See Anciont Indian Polity, pp. 85*37. 
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34, u. 12. King and Danda Divinely Created 

The creation of the King: by the Supreme Being is found in 
the stories of the Social Contract in MahabhUrata (&Sntiparava 
ob. 67-68). See also, 

Manusmrti, Vll, 3, KautUtya, 1, 13 and Sukrmtlti, 1 
125-140. 

See Ancient Indian Polity, pp. 39,80, 81. 
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34, U. 14.16. Horror of Anarchy 
See Ar^jata. 

See pp. 49, and 82-83. 
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34, u . 19*24 Influence of Good Government on 
THE Seasons 

Vide ib> 108. Somadevasuri puts the point pithily: 

NySyatal^ paripakike ra/Hs prajanUm katnadugka dts'ai} I 
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34,11. 24-25 RAja KXlasya KXranam 

The dictum that the king is the cause of the complexion of his 
age is a picturesque way of saying that on the king rests the 
reepoosibility for good and bad government, through which, accord- 
ing to ancient Indian belief, the complexion (or, as we would say the 
atmosphere) of the yuga in which be lives will be changed for better 
or worse. It occurs in a long passage expounding regal responsibility 
in the Sintiparva cf the MahabkSraia, where it may be studied in 
its context, (ch. 69, vv. 74-105). The responsibility consists 
in duly enforcing the law, i.e. A careless, idle, indifferent 
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or unjust king will not observe the rules of the science of 
government. Then he will incur the odium for not only going 
himself wrong but ruining the people. The passage may be render* 
ed thus: 

'' DatjdanUi compels men Co observe the duties of the castes and 
orders. Duly observed, it makes people act virtuously. If the four 
vanjas attend to their appointed duties, and wholesome barriers 
are mainUined, then peace and contentment flow from the due 
enforcement of law, people are freed from fear, the dvij'as attend 
to their prescribed social duties, and the people are truly happy. 
Whether (this result having been produced) it is the king who makes 
the age, or the age it is which makes the king (f.e. do what be does) 
admits of no doubt; for, it is the king who makes the age. (R8ja 
kSlasya iS^yiam). The liist yttga (thus) i.e. the Golden Age, 
comes into being when a king governs in strict accord with Dafida- 
n%H~ Righteousness is the feature of the Krdayuga (the first Age); 
there Is no wroDg*<iobg in it. The men of all the four orders 
(cttiurvonta) find no satisfaction in unrighteousness. Every one 
gets what he desires and keeps it (in such an epoch). The Vedic 
rites are productive (then) of spiritual merit (^uijya). The seasons 
are joyous, and free from evil . . . Diseases disappear. Meo 
live long. Wives are not widowed. Misers disappear. The 
earth yields in abundance even without being tilled . . . Noth* 
ing bnt virtue exists. These are the marks, Yudbisthira, of the 
KHayuga, When a king relies only on dischargiog three parts of 
bis duties (according to DaijdattUi), the epoch becomes like Tr$t9- 
yuga. . . The earth (then) yields crops only when tilled. If a 
king neglects .half his duties of government, an age like the DvS- 
^arayuga sets in. The tilled earth now yields but half of what 
it could yield. When the king totally igoores the Datjdanlti and 
governs oppressively, then the Kaliyuga sets in. Daring this 
epoch vice is rampant, and virtue is disappears. Men fall away 
from their appointed duties. S'*3dias live by mendicancy and 
Brahmijas by service (reversing their appointed modes of life). 
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People fei! to get wliat they alcn to secure, and wbat they obtsin 
they are unable to keep. The mtermixture of castes by marriage 
(vartjasamkara) becomes common. The performance of Vedic 
rites is ineffective. The seasons are fraught with evil. Disease 
thrives, and men die prematnrely. The clouds do not rain, and 
the crops wither. The earth dries up when the king does not 
•observe the rules of the The king is (thus) the maker 

of the Kftayti^a (in bis owo Itfe-time), of the Tr£tayi*ga and of 
the DvBparoyuga; he also causes the Kaliyuga, and . . incurs 
great sin. Sinking in the sins of bts subjects he becomes infamous 
and plunges into Hell.’* 

It will be seen that the aim of the passage is to impress on 
kings the duty and the wisdom of ruling according to the 
There is nothing in it to suggest that the king has special powers 
to act contrary to established law and usage. 

S'Hhm«trr» (IV, i, 11. 90—125) paraphrases, as U its practice, 
the chapter of the MakBhharata in which the dictum 
KBlasya KSraffam ' occurs. It puts the matter pithily : 

Yugapravartako r3jS dkannSdh<irfna~pras'ik^tj<lt I 
YugSnaw na prajSnSm na do^ah kinta nfpttsya hi H 
Stipu*}yc yalra nfpatiit dkarmi^iS}} iaira hi prajuh I 
fSahBpBpi yatra rSjS tatfSdharmaparo jattaff IF 

Idr. B. K. Sarkar, who translated Che expression yugapravartako 
RSja as *'the King is the maker of the Age” (possibly to bring 
it into line with Che MakSbhSrata exptt9$iQn), added a pointed 
wsxning; This is the exact opposite of the dictum ‘ tfu King 
.can dc no wrong.” To rule in strict accord with the vlUircs 
was in India a personal responsibiUCy of the King. He cowfd do 
wrong and great wrong, by oegtigeoce or inattention to the 9'lUira9 
in the act of governing. 

By a curious anomaly this telling sentence, tom from its 
setting, has been wrongly interpreted and cited in defence of change 
in social usage initiated the stats. The drift of the injunction is 
•conssivativc, and will not justify a reformist interpretation. 
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34, ll. 25-25 RamaSajya 

Sm the picture Of the retuiQ of the Golden in the 
KStnavaifa, VI, 131, $1. 97-104: 

RSghaf;a9cSpi dharmSttria prSpya rSjycxtn anuttamam ^ 

I 34 bahuvidhair yaj^ail^ sa-suta^bhratr-bandhovah N 
Noi Pffyyetdtvayan'VidhavS na ca vy&akrtam bhayttm I 
Na vySdhijmn bhayam oosft i?Sme rSjyampras'dtaii^^ 
Nirdasyurabkttvan loko nSnartham kascti asPfffot I 
Na ca smavfddhS bUlSfiStn preia-kdrySfti kurvatt 1] 
Sarvam mudiiamevSsU $arvc dkarmaparo bhavat f 
RdtnamevSnupa^yaMo nTibhyethintsan-parosparam 
Asan varta-sahasrS^i iathS puirasahasriijaly I 
Nir9mayd v^o<i2ecer R^mt ribsyam pr^Osati If 
Nityatt^S nityapkaldb taravalf tatra p^^ta)^ i 
Komaoar^ ca parjanyah sukkas-sphars'asca mSrutak II 
Svakarmatu pravartante svaireva karmahkift I 

Ssan prajS dkarmaparS Rthm &&saH nSnrtS}^ II 
Sarv4 lakfaija-sampannS^ sarvc dharma-parSyanSb ^ 
Das-awtr^'MaheBrSiji J^omo r^yam akSrayat U 
The way in which a righteous king: changee his age into the 
Golden Age ie described in USahSbhSrata, S^tlparva, Ch. 69, 
w., 74-105. 
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34, n, 27-30. KAbta-vIryarjuna 

K§3id§sa {Raghuvantca, VI, 39) describes KSrtaNnryarjimA's 
miraculous power of projecting bixnself before an offender, when 
an offence was about to be committed and then restraining him 
from committing the offence, instead of waiting to punish him 
After the offence: 

A kSryacinid-safHokatam eva pr3iur^bhitvan 
cSpadhara^ purastSt I 

14 
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Anias-s'onrs^ api yaly prajSnStn pratySdides'a 
avinayattt vinetS ^ 

KlrtavfrylrjuDa was tha kii^ of the HaihayAS, with his capitaP 
at M&bifmatl. By propitiating DattStreya he obtained from 
him these boons: a thousand aims; the extirpatioo of all evil 
desires from his kingdom; the subjugation of the world by just 
governmentvictory over enemies; and death only from the hands 
of a person renowned through the universe. He took RSvazia 
a prisoner. He was killed by Paras'urama. I^e Vi^iiupurSna 
says of bin (IV, 11): 

iVff nunam KSrtavifyasya gatim ySsyaiili pSrihivS^ 1 
Yapiair-dSnatr-iapobhir-i^S prayrayetja s>ruHiia vS H 
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32. U. 30*32. Raua as the Restorer op the Golden 

Acs IN TRSTA-YUdA 

The descriptioo Trsta-yuga-pravartiia-KSriayitga-vHfSnta 
is applied to Rama by the Vai 4 Eava saint Vedanta Des'tka in his 
Paghuvlra-gadya-stctra. 
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35, L 2. Expulsion or Execution of an Evil Ruler 

A coronation oath (praHjfiS) bad to be taken by the King on 
bis abhi^eka. If he failed to keep the pledge, he was stigmatised 
as an asatya-pratijUa and was beld to have automatically forfeited 
the throne. The boast of the satrap Rudradaman (a.D. 128-150),. 
who was a S'£ka, that he was $atya~praHpia meant not that he 
was faithful to his iotemational or treaty engagements, but that be 
truthfully adhered to the terms of his coronatioa oath. The killing 
of the last Maurya, Bfhadratba, by Pu^yamitia, was on the ground 
of prt^iiHS-dvrbala (Ba^'s Har^acarita) (Trn., p. i93)« The 
traditioDS mention the destruction of king Vena for mi$>govemmenU 
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MahSbhSraia (^us'. Parvd., Ixi, 52'5^) sped£es the kind of 
rulers who could be killed: 

A-rak^itSfam hartSram vUopiSratn anSyakam I 
TatH vai rSja-kaiim hanyuj^ praySs-sannahya nirghpjcm If 
‘ Aham va rak^t^' iiyuktv^ yc na rak^U bkuntipa^ I 
$a samhaiya nihautavyaji s'vsva sOHmS^Sturaf^ II 
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35, U. 2*3. Taxes Are the King’s Wages 

This is indicated in the MahiibhSrata (XII, cb. 71, s^l. 10): 
Balt^a^gna smlkena dand^na athSparSdhinSm I 
S^tirSniitna lipteih^ v^tan^na dhan^gamam II 
The Kin; U fnade the servant of the people by being given his 
share, says S'ukra (I, 375); 

S/fxibhSgdbhrtyS da^ayivt prajSnSm ca ftrpal} kftaf} I 
The same idea is attributed to the Buddhist teacher Aryadeva, 
who retorted to a kiog, when be claimed that be was the fountain of 
all transactioos: “ What conceit is yours, Kiog, when you are a 
mere servant of the ga«a, reoeiving one-sixth share as your wage ?” 
(Cited from Caius'S'oHkSkS in Dr. U. K. Ghosal's Hindu Political 
Theories, p. 209). 

See my Ancient Indian Economic Thought, p. 114 and p. 189. 

66 

35, I. 4, King's Freedom ends with Coronation 

The King bad to take with deep faith tbe coronation oath, 
which is described thus by the MahSbhSrata (S'Sntiparva, Iviii, 
115*116. Kumbakocam ed.): 

Pratijyidtnca abhirohasva, tnanasS, karmafjd, girS I 
“ PSlayi^dPti aham bkautnatn, Brahma,"' ityeoacSsakrI II 
Yascatra Dkarmo nltyukto, daridanSti-vyapSs'rayah I 
Tam avankah kari^Smi. sva-vas'O na kadScana" H 
(dA Jayaswal, Hindu Polity, II, p, 45). 
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35, U. 15*16. VisKU Resides in Subject as in King 
CaO^eyvara iRasarntirainakara p. 74,) cites this text: 

" AdySrabkya na m 6 r^Ofn, r^Syam rah^aiu prajS}} " ^ 
Iti sarvam prajS’pi^fjum S'rUvayin-pmhn^ 

The last line is added to the verse from the MahabhSrata, as 
it perhaps occurred in Cagdeevara’s copy of the epic. 

The dictum Nivi^tuh prthvl-patiff" i. 4 . there Is no ktas 
who is not “ Vi^u " is well*knowD. 
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35, n. 16*18. The King's Duty to Know Dharma 

This is laid down in the foUcwinE precept for which para* 
phrases occur in the smt^s : 

DharmSdk<mnin* vipSnatt hi ffSsaU abhiratoS'Satlhn I 
PrajSm rak^i nrpas-sSdhub hanyScoa paripanihinaiy 
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35, h 20. Unhappiness is Due to Error in Government 
The classical example is that given in the VHarakat}da of the 
RUpi^arta, cb. 73 aod 76. A Brihmapa bright his dead son, who 
was hardly more than a boy, to the palace of Ratna and complained 
that the death was dne to the fault of the king. Rama admitted 
respocaibility, convened a pan^ad of sages to conuder the canse of 
the misfortune, and was informed by Narada that it was owii^ to a 
»l2dra perfonning austerities. Having preserved the corpse of the 
boy in oil, Rama proceeded to search for the smdra whom he found 
in the south. The ascetic reveals himself as a i^iidra named 
S'ambhtlka, who performed the austerities to attain the status of 
a god. Rama decapiated him, and prayed for the restoration 
of the life of the dead child, who promptly revived. Kalid^a 
{Raghwamta, XV, 42*57) retails the incident and adds that the 
S'amhhnka (so spelt here) obtained Heaven, since be had undergone 
punishment at the hands of the King for hie transgressioo: 

Kf;tadatida}y svyam r3jfiS Ubht &udrah satBm gatini 1 
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Bhavabhuti, wbo latrodnces tbe jocid«nt la tbe second act of 
UttararSmacarUa, makes Rama raise S'ambhuka to tbe Vairaja 
heaven for his i^as, even though It was against Dharma for hina 
Co have performed it. 

The relevant verses ia tbe RamUyaiia are: 

RUjado^r vipadyaiUc i^rajU hyavidhipfilitSif 1 
A%ad-vxit9 hi itfpaiau akaU mfiyai^ janah 11 
Yadvii pure^ayukfini JanS Jaucrpade^u ca I 
Kurvaie uaca rak^SsH iadS Kalakrtewt hhdyam h 
Suvyaktani rSjado-^ hi bhavutyati iia sainrayaff 1 
Pure jSuapade cUpi iaihfi balavadhe hyayam II 

(ch. 73, 16-19) 

Vo hyadJuirmatnakSryam e3 vifoye pSrthivasya fu I 
JCaroft cSfrlmulani tat pure v3 durmatir^naral^ II 
K^'pram ca narakam ySti sa ca rajs na sam^ayah ^ 

(cb. 74, 28-29> 
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36, 1. 1. Adjustment of Dharma to Capacity 

This is the fundamental reason for having different dharmas 
or rules for the same acts when done by women and noii-dvijas,. 
or by the young and the very old, by the diseased, or by persons- 
in special ^tuatlons (e.g. soldiers in camp, kings on the battle-fi^d 
persons attending festivals, funerals, marriages, times of desa- 
xnpiava or revoludon) or by persons in Cbls yuga as compared witK 
those in former yugas. 
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36, u. 10-12. Adjustment op Law to Changing Society 

The focus cfasstcus on the subject is the following passage in* 
Sir Henry Maine's Ancient Law (ed. Pollock, p. 29)! 

“a general proposition of some valne may be advanced with, 
respect to tbe agencies by which Law is brought into harmony 
with society. These instrumentalities seem to me to be three in 
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'Dumber, Legal Fictions, Equity and Legislation. Tbeir historical 
•order is that in 'which I have placed them. Sometimes, two of them 
wiU be seen operating together, and there are legal systems which 
have escaped the influence of one or other of them. But I know 
of so iaatasce in which the order of their appearance has been 
changed or inverted/* 
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56,12*IS. Absence of the Influence of Legal Fictions 

IN Hindu Dkarua 

My statement is in flat opposition to the basic idea of Mr. C. 
'S'askarar^itia S'istri's scholarly work, Piciicn$ in the Development 
of Hindu Lav Texts, 1926. He has brought to his task kocwledge 
of modem law, and familiarity with the technique and literature of 
Mtmdwsa. But be has succumbed to the influence of analogy, and 
flnding that the nySyas of MlntSmsa (which Col. Q. A. Jacob 
would translate as * popular maxims ’) have helped the development 
of interpretation, be has talcen them to be potions. The as&ump* 
tioQ conceals two errors: the error of attributing to the Hindu 
thinkers and smSrtas, who bandied the nyOyas, an attitude 
of tepid belief or scepticism, which we now entertain and they 
could net have had, and secondly, the mistake of overlooking 
the element of disbelief in the reality of the assumptions 
underlying ‘legal Actions* which constitutes the real test of 
fiction.’ Maine’s generalisation was based on his experience of 
Enropean jurisprudence. There is no need to force the sense of 
non* European jnral ideas to bring them within bis generallsatton. 
Thie is the temptation to which Mr. SankararEma S^atri has 
yielded. The value of bis work, as a helpful introduction to the 
Mim3msa way of approach to Kindnlaw, is not diminished sensibly 
'by the wrong assumption with which he starts, and which gives the 
title to his book. PicHo in Botnan law was a term of pleading 
and signified a false averment on the part of the plaintUT which 
the defendant was not allowed to traverse; snch for example as 
that the plaintiff was a Roman citisen, when in truth be was a 
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fpTftigfner. The object of the fictions was, of course, to give juris* 
dictioD, and they therefore strongly resembled the allegations in the 
writs of the English Queen’s Beach and EKchequer, by which 
those courts used to usurp the jurisdiction of Common Pleas: the 
allegation that the defendant was in the custody of the King’s 
Marshal, or that the plaintiff was the King's debtor, and could not 
pay bis debt by reason of the defendant's default. But I now 
employ the term Legal PicUon to signify any assumption which 
conceals, or affects to conceal, the fact that a rule of law has 
undergone alteration, its letter remaining unchanged, its operation 
being modified. . . . The /act is chat the law has been 
changed; the ficUon is that It remains what it always was/’ 
{ATicUni Law, pp. 30*31.) 

Adoption is named as an example of fiction in Roman law. 
In Hindu law the belief in the adopted son being a real son, after 
adoption, is as vivid as the belief in the change which the Roman 
Church believes to have taken place in the Sacrament, which is 
visible only to the eye of faith. 

Tbe pursuit to its logical ends of the idea of the transform* 
ation of the daiiaka (adoptee) into a real son is Hindu law will not 
have been possible if there had ever lurked, as it U bousd to do 
in fictions, a disbelief In the effectiveness of the transformation 
brought about by the datia-homa^ Tbe doctrine of spiritual benefit, 
against which Maine has many a fiing, was implicity believed In by 
those who ^plied it, and who were affected by it. To construe 
it as a fiction imposed by designing Brihamaqas is not only injustice 
to them but is a misreading of history. 
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36, ll. 24-28. Conservatism not Characteristic of Earliek, 

AND Liberal Views of later SmXrtas 

A telling instance is afforded in MlmSmsa literature, which 
shows the roodersism of S'abaras'^min, the bhS^yakSra, and another 
in bhS^a$oi Dharmas'Sstra by Medbitithi. The ' modernism' of 
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S'abara is corrected by tbe much later KumSxila, PSrtb&sSratbi 
and Madbava. Tbe attitude revealed in smSrta writings on 
such to^cs as wonten^s property, niyoga, and schamaraita, as well 
as tndccha-prSya^ciita illustrate the diclum. Conservatism and 
liberalism are qualities of the mind which are not necessarily res* 
ponaive ahscluUly to eaviroameat or the time*$pirit. 
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37,2*7, Schools op Dharmas'astra 

Unity of thought constitnes the bond uniting vritersi wbo may 
be classed for coovenjence into schools ”, particularly If they can 
be seen as exercising reciprocal iaduence. Ordinarily such groups 
form around a teacher of eminence, whose iafiuesce is transmitted 
by hie disciples, and tbur disciples, in uninterrupted succession. The 
existence of such groups in Artha9Sstra\% welMmowo, as seven* 
teen of them are alluded Co in the Kauttliya, schools of rhetoric and 
grammar are also known, and of course of philosophy. The 
hypothesis of the dependence of smrti on and the doctrine of 
helped the attempts to fuse opinion and overcome 
discord. When In such matters as »r7iddha, Mitrami^ra or 
Kamalakara criticises the views of the Uaithilas, or the Gaii4^> 
be merely implies that the views so classed enshrine wrong inter* 
pretations of rules. The arbitrary division of Hindu Law into 
schools is an achievement of modem lawyers. It has emphasised 
aad stabilised differences of opinion, which were originally personal, 
by giving them a regional base, la spite of the fact that outside the 
Aeld of customs, geography had nothing to do with opinion. To 
followers of Jlmutavahana it is self*evident Chat the only views that 
should properly be enforced all over India are his, just as to the 
followers of other writers, like VijSSneshrara, the opinions of their 
own sages must have equally wide pre*emiaence. Common ances* 
try, physical or spiritual, need not create homogeneity in creed. 
This is shown by Kaa|ilya’s marked opposition to the views of bis 
own teacher, by differences In rules or sutros belonging to a 
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commoQ s'SkhS or Vedic branch, and by divergent views expressed 
by coustas like Nllakas}ba and KamaJakara, who had also a 
common spiritual ancestry, even on such topics of every<day appli¬ 
cability as the adoption of grown ^up persons. 

75 

S8, ll. 10-11. Kautilya and Manu On the Authority of 
NyXya 

Kau^ilya states tbns his position in a passage on the confiicC of 
laws. (HI, I); 

SamstfKtyS DhariMS'Sstrcija Bistram v3 Vy^ahSinkam I 
Yasminnarthe virvdhytta dharmetiHrihain vinirnaysi II 
Sagtram vipratipadysta dharman-nySyeruf k^nacii 1 
^yayditatra praniSijatn sy3t ttrtref p^ho hi na»y<tH II 
In a vloha preceding those cited above, Kautilya declares that the 
king conquers the earth to the limits of the four quarters who 
follows Dkarma, VyavahSra, Satttsiha and Ny3y3 ; 

A»us>3sSddhi dharmttfa ^>yavahar4tia samsthayS I 
Nydy^na ca Gaiurih^ia caturaniSm mahlfH jayti N 
Manu was conteoiptaous of those who showed disrespect towards 
the source of Dhofma in Veda, and applied mere reason to deter* 
mine it, and ordained that they should be excommunicated as 
atheists and revilers of the Veda (II, 10): 

Yo avamanyeia it mfUt httus'SsfrSa^ySt thija^ 1 
Sa s34hubhir bahi^kSryo nSsHko vtdanindakal} 11 
^jhavalkya, though he held that Dharmas'Sstra was superior to 
Arthas'3stra, admitted the superiority of the sntjii, which was 
upheld by nySya over that which was supported by vyavakSra 
(mle of procedure): 

Smflyorvirodht nyayoiiu balaoSn vyavah3ratah i 
Arlhar3str3ttu halavad~dharma»39tram iti sihitif} H 

ttl»21) 
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NSr»da (p. 17) admitted tbe force of nySya in deciding on the 
validity of conflictii^ Dharma texts : 

Dharma»5slrefvirodhc iu yukti-yukto vidhih stnftai^ 

Bcbaspati went further (ed. Rangeswami, I, 111): 

K^valetm s’dstraptSs^ritya na kezrtavyo vicSroija I 
YuktihsnaucSn hi dharmahSniif prajSyatc li 

In cases of conflict between two opposed Dberma text, Manu 
(11, 14) simply followed tbe old practice upheld by Gautama 

Dff^o dfutrmavyadkra/nafy I SShasam ca mahatSm \ 

Na iu dr^arihe avaradaurbalySi tulyabalavirodhe 
vik(U;pai} i 


76 

38, IU 13-14. Customary Law Systematisbd, Recorded 
AND Applied 

The following passages of the Kauiiltya will show how It was 
to be done: 

(1) In preparing a ‘ Domesday-survey * the laws and customs 
have to be digested and recorded in a book: 

D49'a-grSma-j9ti-kula-safi^hSt9nSm dharma-vyavahSra- 
carttra-satHSihSnSm ... ntbandhapustakastham kSray^t. 
(p. 62) 

(2) The King should promulgate the recorded customs (p. 63): 
PracSrayaritfasamsthSnam ca nibandhena prayaccct. 

(3) Id a conquered country, for the purpose of pacification, 
he sbonJd establish its old laws and customs, (p. 408): 

Caritram akriam dharmyam krtamcdnyai^ pravartayct I 
Pravortayenna cSdharMtyam krtatn cdnyoir-nivartayct. 11 
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3S, 19*21. Kecokhendaticn of Faith in God in 

Preference to Sacrifices, etc. 

Bbakti liter&ture is fuU of citations in support of this pres* 
criptioQ. For example, there are the injunctioos of the Bhagmad- 
gTia, which are merely illustrative: 

Puru^ajf sapara^ PuHha hhahiy^ lahhyastvanyayli I 
YasyStntaithSni bhutSni yena sarvamidam iaiatn H 

(Vin, 22) 

YSitH d$vctvrat5 dsvan pit^ y3nti pitrvratSh 1 
BhuiSni ySnti bhutcjyS ySnti madySfinopi fftum H (IX, 24) 
Kppram bkavati dharmOtmS pasvat pSntim ttigacchaft^ 
Kaunttya pratidanihi na me bhaktaJfpraijapyatiW (IX, 3l) 
MSnt hi PSrtka vyapSpritya yepi syttfy pspayonyaf^ I 
SMyo xfaipyas-tathS PZdrSsi^i ySnti parSm gatim II 

(IX, 32) 

The Bhakiiprakapa of Viromffro^^tz cites this ploka (p. 3*4) : 
YaUltarmahhir yai-tapasS j^i&ria-vairSgyaiasca yat I 
Yogena dUnadharmetja Preycbhintarairapi H 
$arvs nuid-bhaktiycge»a mad-bhaklo tabhatdJ^’asS II 

78 

38, U. 19*21. Gifts (DXna) Preferred 
Bfhaspaii (ed. Rsogaswami, p. 231, si. 4): 

, Tapo dharmaj^ kriayuge jUSnant treiSyuge smtbam I 
Do Spare adhvarah proktas-U^e dSnam days dam ah H 
The last three prescripHons nay be compared to the words 
with which the iascription of Heliodorus at Besoagar ends: 

SansitriHied they read— amfti^adSni nayanH 
svargam: damah, iySgaby <*pramSdah (E. J. Rapson, 
Ancient India, 1914, p. 157). 

See the praise of gifts (dSnaprayamsS) in Hemidri's 
khatjda, (ed. Benares, I, pp. 4*13). 
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38, Ji. 4-5- Authoritativbness of a Smrti dub to 

Its own Merit 

Se« chfl pa&sa^ from Medbitithi id the note below. 

Tbe test of merit is harmony with Vedic miunction. Even 
in the case of Manttsmj'H to which pre-eminent autbonty bas 
been given In a famous passage of Bfkas^tUi (ed. Rangaswam), 
p. 233, si, 13): 

Vsdirtha-praUbaddiurtvai prSmOtjyam Mano^ sniHOftt I 

Mattvariha-vipantS tu yS smrtih sS na s'osyais II 
tbe grounds of its superiority are stated to be Its reliable repro¬ 
duction of tbe drift of the Vedas. This poiot is elaborated by 
MedbStitbi in this comment on ManusmfH, 11, 6, thus: 

** Now, as regards the work of Menu, what happened was 
that he got together pupils who bad studied several Vedic texts, 
as also other Vedic scholars, and having beard from them the 
several texts, be compiled bis work: and he bas therefore clearly 
stated chat Vedic texts are the sources of what he has written, 
and thereby established tbe trustworthy character of his work. 
Others who came after him performed tbe several duties relying 
upon Menu's own words, and did not try to trace his words to their 
source in tbe Vedas." (Dr. GangSnitb Jba’s Tm., 1, p. 196). 

80 

36, If. 5-6. SuRTis Endless ; Bscognition op a Modern 

Smrti (Medhatithi) 

In commenting on ManustHfis, 11, 6, Medl^tithi, and inter¬ 
preting tbe word “ smtti’S'iie" in tbe verse, says as follows: 
(Dr. Ganganatb Jha’s Tm., voi. I, pp. 204-205): 

There can be no reasonable ground for ennmerating tbe 
names of snifHs (recollectors) as Mann, Vi|ou, Yama, Aagiras, 
and so forth. For we find that many such persons as Paitblnaai, 
Baudbayana, Pracetas and the rest are recognised by tbe wise 
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and leaned as reliable dmSrtas {racoll6ctors) and yet these names 
are not found in any of the lists (supplied by vanons 

“ What thus the words * smrtiyUc ca tadvidSm' mean is that 
* when a person is found to be recessed and spoken of by all 
wise and learned persons as endowed with the said qualifications, 
and they also accept a certain work as really by that persoHi—the 
word of such a person (and of Che work composed by him), even 
though proceeding from a human source, should be recognised as 
an authoritative source of the knowledge of Dkarma. So that 
even at the present day, if there were a person possessed of the 
said qualilicatioQS, and he were to compose a work by reason of 
just those qualifications, then for later generations they would be 
aocepted to be just as authoritative as Che works of Manu aod 
others. People of the present geoeration'-who would be contem* 
poraries of the said writer—would not derive their knowledge of 
Dkarma from the words of such a writer, because the sources 
of information available to him would all be available to them 
also. Hence it is that until a teacher of the present day indi* 
cates the soorce from which he bas derived a certain informatloa, 
learned people do not accept his words as reliable. When, how* 
ever, he bas pointed out his source and his work has been accepted 
as authoritative, then at some future time, if the case of his work 
be found to be analogous to Chat of the smyti rules, regarding 
a^taka and other acts {whose basis in the Veda we of the present 
day can not hnd) it would be only right to infer its authoritative 
character from the fact of its being accepted by the wise and the 
learned (which fact could not be explained except on the basis of 
its being duly authoritative)." 

The original passage is to be found on p. 64 of Mr. J. R. Gbar- 
pure's edition of Medbatithi and on vol. I, pp. 67*63 of Or. Jha’s edn.: 

Ata 6va smartr^parigatjand Manur-Vipiuf-Yamo-Angird iH 
nirmulgi. TathS hi PaipiJiiasi‘BaudhSviina~Prac*iah~ 
prabhrtayaft s^tair'evamrupSsstnaryanie. JVa ca pari‘ 
'gai}an2yam aniarbhSxniSf^. SarvatkS yamaviganena Ws* 
smaranti vadanH v2 «v<7m vidhatk gutjair-yukiam. 
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Tsna caitat’pratfUam-Hi toiya vSkyam saiyc^i pauru- 
dharme pTatnSijam sySt iti. SmrtiMU ca tad’ 
vidSm ’ tiyasySrthah. 

Adyatve ya evam-vidhair-gutfair-yukia idrs'ena eva ca hetunS 
graniham upa-nibadhn\y3i sa uttarir4^Svi Manvddivai 
pramStji Phcf76i. IdaiitntanSnSin tu yade^a tafra tasya 
bodhakSrafjam tadava t^Snt oiiUi na iad-vSkyad avagatify. 

Idantntanc hi ySvanmulam tia daryayati iSvanna vidvam- 
sah /adp3hyam pramdfjayanti. DarsHie tu mJUe pra- 
mSijtkrU grartihg kslahiare yadi kathancit a^akfidi-nttUa’ 
tulyata sydt, tadd te^dm 9i^a’pangrdhanyathdnupapaty3 
tafi’muiSuuntSftam yuktatn. 

81 

38, U. 21*24. Ths Doctrine of Representation 

(Pratinidhitvam) 

Two principles have by their liberal appUcatioo helped greatly 
the developxnent o( Dharmofdsira. These ate technically known 
as Aiid99^a and Pratinidkiipairt. 

Andes’a may be described as the principle of extension of 
applicability by analogy or resemblance. Such extensions may 
be by analogy of (I) express or implied statement, pacanSHdesa, 
(2) identity or similarity of nomenclature, ndmdtidesa, (3) and 
indication of injunction, codanSlifigaidUd^a. 

As a general illustration of atidesa, Gadidbara mentions the 
application of what appears in one context to another, ekaira 
S'ruiasySnyatra tamhandkaly {Vyutpatti’Vdda). Vdca^patya 
dehnes atidesa i^liaradharmasya itarasmin praycgdya Sdes'oft. 
Madhavicirya expl^ns the principle thus: fJaimin%ya'nySya- 

mdla-vieiaraih VII, v, i, 1 ): 

Prdkfiitt'hecr-natio yastndi tai^sarnSnefu kar*nastt I 
Dharmopadeso yenasySt sotidesa iU stttpa^ 

Tbe two principles of aiidesa and pratinidhitvam are con> 
nected by doctrine and application. 
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Aooth«r familiar substitute is a fixed money payment for 
the batbs and services, or penances (kr^chra) prescribed for 
expiation. 

In law, the most conspicuous example of the application of 
the principle is the validity of substitutes for sons of the body 
(aurasa'putrS^) in the son adopted (dattaia), bought {kftta) given 
by himself {svayam-daiia) etc. A substitute when allowed is held 
to be identical with the original. This supposition or belief leads 
to the principle of identity, what is equal to the original for pur¬ 
poses cf substitution or representation, being regarded as identical 
with its original. Thus came deductions of the identity of husband 
and wife, father and son, son and daughter, master and servant, 
owner and slave etc, The logical corollary to identity is common 
personality, and the pratinidhi principle leads to the legal concept 
fd common personality between bnsband and wife and parent asd 
son, with its implications consequences in law, 

The underlying idea in pratinidhiivam is the permissibility 
of the use of a substitute, in cases in which either the original can* 
act be secured or is rendered incompetent to ofEciate. Thejosti* 
fication for the use of the snbsitute is resemblance, real or apparent 
{TulyarupatayS multkyakSry^-kHritvSrth^ nidkiyamSnaivam iti 
NySyakitsfay p, 53C), Thus, in a vaidika ceremony, in the absence 
of a real sod, an adopted son is permitted to function. Or even 
other representatives are allowed in similar circumstances, as ruled 
by the Skandapitr^fta in the following s^loka \ 

Puiram ca vtnayopteam bkaginim bkrStaram tathS I 
S$SmabhSva spSnyam brShmatjatn viniyojay^i II 

Or again, in case the article enjoined for use in a vaidiia 
ceremony Is unavailable, a substitute may be used, as Indicated 
in Srautasuitics, 64 . KstySyana rr^taiutra, I, 4. Thus the 
use of gold {hiratjya), tanduUs (rice) as praiinidhi (substitute) 
for clarified butter { 9 }ya) in sacrifices {yajlUt) or dSna (gifts) 
is well-known. The following illustrate the principle 

in operation. 
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Bfhaspati (ed. HASgaswaml* p. 20S| si. 78): 

^yavu vinS yaths tailam sadhhtJ} praHnidhih smHam I 
TotkoikSdas'a putrSstu putrikaufosayorvinS^ 
YadyskctjSiS hahitw bhrStarastu stAodarSk ^ 

EkasySpi suis j3te sorts Is putriijah sniridk II 
Bahvinam shcpatnlnS/n s^a sta vidhift sm^toh I 
csi puirit^K tasSm sarv3s3fn pitjdodaslu sa^JI 
Sotopatha^BrShmcptja (Tm. Eggeling, XLIV, 187) ; 

" Tb« father is tbs same as the sod and tbe son the same as 
the father 

VHjasan^ya-BrShamaffa (cited by Kull^ka, IX, 45) 

Ardho ha tS e^o Zifnanak tasmSd-yad-jZyZm no 
virtdats noitdvat praj8yaU asravc hi iZtad bhataU atha 
yaioita jSySm tindats athaprajSyais ta hi sorvo bhavati, 
iatkS coiiad-vsdatide tipr^ tadanii yo hharia saita 
bh3ry3 srHfiS^ 

^danusmrti. IX, 45—46: 

BiZtZnsta pitru^ yajjSyZima prajtH ha I 
ViprSh prahuh iaihS caitadyo bhartS sa smrt&nganS II 
ffa niskraya'VisOT^Sbhyam bkartur-bharyS vimucyafs I 
£vam dharmant vijanffkah prak’prajSpati-nirMtiiafnJ^ 

iSsdhSiithi on Sionu, IX, 45: 

Yasya bhSryS tasySpaiyam : yasmSt bhSrySyB^ bhariuscoi’ 
kattam. 

The enormity of a dispute between father and sod is due to the 
principle of their identity (.Manusmrti, III, 159; Gaufa>na,XV, 19.) 

The prindple is illustrated in the anonymous sloka cited by 
the MUnk^ara (II, 52): 

Gurch sd^s pituh putts dampatytb svamibhriyi^dh I 
Virodhs tu mithaste^fn vyesvahart na siddhyati H 
'* a suit will not lie between a preceptor and a pupil, a father 
and a son, between husband and wife, and between master and 
serrast, eren if they are on ioimical terms.” But, as the strict 
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applic&tion of this pnaciple will l«ad to injustice and leave s^grieved 
sons, wives and servants without legal redress, the Mitak^ara 
indicates the pious character of the injunetica and the obligation 
of the king to hear complaints from such persons, if, after 
they are advised to compose their differences, they insist on 
being heard: 

* Df^iitdr^ayo}} S'rcya^itan) na bhftvati gurvSdibkir'trytf 
vahSra' iti praihennam s'lfySdayo nivSranfydb rSyflS 9a' 
sabhyena iti ' gurclt ’ itySdi s'lokasya iSiparyalf. 
Aiyanta'nirbandlii iu ^i^Sd^Stn apyuktarttyS pravar- 
ianfyo vyavaharafy. 

The excepted cases are those in which a father si^uanders 
property derived from the graod^ther, the husband squanders the 
siridhanam, and a teacher chastises a pupil more severely than 
allowed by law. 

The principle of representation or substitution gave rise to the 
recognition of actions by ’ near frieoda ’ on behalf of minors, women 
and affiicted or disabled persons, and of agents {niyiikidl^t who 
were heard, as if they were principals, but with the distinct under¬ 
standing that, just as in religious sacrifices, the spiritual merit 
accrues not to the officiating priest but to the person on whose 
behalf he performs the ceremony, so in the case of suits, success and 
failure go to the principals and not to the agenu. Parents, brothers 
and SODS could plead or act in suits, even without specific authorise* 
tioA, which was required only for strangers. The interposition of 
unauthoTUsed persons, claiming to act as agents, is punishable except 
in tbe above cases of near kin: vide BrhaBpaH-smrii (ed. Ranga- 
swami), I, 137*138; KatySyana, (ed. Kane), v. 91, and Bf^aspati, 
I, 171*3. The right of representation is denied in cases of serious 
crime, when the accused should plead is person : e.g. KstySyana, 
w. 93*95. See Jlmutavahana’s VyavahSramSfrka, ed. Ashustosb 
Mookerji, pp« 337*388, and Varadarija’s VyavahSranirfjaya, ed. 
Rangaswami, pp. 33*35. 

The niyogakft is tbe parent of tbe later ntukhtyar and va^, 
16 



122 


RlJACHARMA 

82 


39, ll. 940. Condemnation of S'Odra Mendicancv and 

CSLIEACy 

S«« AnQUnt Indian Pcliiy, pp. 40'41. 

The rule ef Kau^ilyft imposing' a severe punishment on those 
who become ascetics without providing for their wives and chiJdren> 
or who cause woman to enter the ascetic order, is manifestly aimed 
against S'Odras, who> under the influence of Buddhiem, were 
entering the monastic order : 

PutrtrdHramapriUividhBya pravraJata^pJlrvas7thasa4aif4^b ^ 
striyam ca pranrOjayaialy . . . VnnapreiiihBdanyah Pra^ 
vrasHahhTtoa^ ,.. nOtya janapadam upattivereia (p. 46). 

The aecedc was both a celibate and a mendicant. 

63 

39> If. 10. Magnification op ths BrXhmana 

Manusinj^i enjoins due reverence to Brgbmaoae in IV, 39, 
52, 56, 155436, 142,162. The king is degraded by showing them 
irreverence, X, 43. Dr. Jayaswal held that the composition of the 
present Manutnifti (according to him) in the age of Pugyamitra is 
responsible for several claims put forward on behalf of the Br&b* 
mapa; eg., He is tsa In the sense of the ruler of the whole world, 
IX, 245 i he is I^vara (Ruler), for the protection of Dbarma, I, 99; 
he is lord of everything (fiarvasySdhipat^ Vlll, 57; and be is en¬ 
titled to all that exists (1,100). See Jayaswal, Manu and YSjUa- 
valkya, passim, and particularly, pp. 102404, 

S4 

59, IJ. 26•25. Performance of A^vamedka by Kings op 

Ddsiods Caste 

See Kote below on the similar references on p. 54 of the text. 

The Bb&ras^iva As'vam^dhas are referred to in the Dhammak 
and Siwani copper-plate inscriptions of Fravarasena 11 (Fleet, Gupta 



NOTES 


125 


InSGri^iions, pp. 235*249). Eudras«pa 1 of the Vikat&ka d/oasty 
is referred to ad the daughter's son of “ the illustrious BbavafiSga 
the MabEraja of the Bbiias^ivas . . * who ^vere spriokled with the 
pure water of the BbSgirathi that had been obtained by their vaiotir« 
and who performed ablutions after the celebration of ten As'vamedha 
sacrifices *’ (p. 241). The translation is Fleet’s and has been follow* 
ed by students of Indian history, and the Bhiras'iva king U credited 
with the performances of a record number of A^vamedha sacrifices. 
The exact expressions used are: 

Par9kramOdkigata'BhOgirathyaniaiajaia‘*fturddhSbhi- 

pktSnSm Das'Ss^amedhS'VabhftasnStSnSrr, Bh3ra9iva- 
nSm, MakSrl^a BhavanSga dauhiirasya 
They appear to me to mean only that BhavanSga had a lustral 
bath, after tbe performance of an As^vamedha at the famous 
Das^svamedba ghat on the Ganges at Benares, whose sanctity Is 
supposed to be derived from the performance there of Aa^vamedha 
sacrifices by Brahma himself. It also means that he had con* 
quered by his prowess {par9krama) the banks of the Ganges, 
probably Benares. 

85 

39, U. 20-23. Sakudragupta’s .Relation to as Outcasts 
Claw 

The mother of Samudragupta wan a princess of the Liccbavi 
clan, which, though famous in the days of tbe Buddha, was regarded 
as an out caste clan in the Gupta epoch. Thus Manusmr^ classes 
them with other degraded castes of mixed origin ; 

Jhailo tnaUas-ca rajanySf vratyal-Iicchivireva ca 1 
fJafasca karaijascaiva khaso dravida 4va ca H 
The ManusfH(^ii is ^e* Gupta on other evidence, and this origin 
ascribed to tbe powerful patrons of tbe Brahmanical revival in 
Magadha could not have been stated publicly during the hey*day 
of tbe Gupta empire. 
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39, U. 23*24. Heliodoros THE Vaisvava Greek 

A eoIumD discovered at Besna^r sear Bhilsa, in tbe extreme 
south of the Gwalior state, has the following iascriptiOD. The 
colanm must have been a fUg'Staff (^vajasiambha) of a 
temple and been surmounted by the figure of Garu^ The text 
of the inscription reproduced here follows the reconstruction by 
Prof. E- J. Rapson {AneUni India, p. 157). See also/.R.A.S., 
1909, and 1910. 

Dewdtvasa VUsude^asa <fyam bSrite ia /feZto* 

dor^na Qh^avat^a, Diyasa putr69]a, Tak^as^ilSketia, 
Y<)na-d^€na, Sgaitna MahSrSjasa AntaJikiiasa upants 
sakSsatn rc^TIo KSs'iputrasa Bhagabhadrasa tfSiarasa 
vets&na catudasemna rSjena vcdhamSnasa intji amuia- 
padani—su anuthitSni nayantrti saga dama cSga 
aptamSda. 

Translation 

This Garu^ column of V£sudeva, the god of gods, was 
erected here by Heliodorus, a worshipper of Vi^u, the son of 
Biooi and an inhabitant of Tak$as^U, who came as Gredc ambas* 
sador from the Great Kin^ Aetialcidas to King Kastputra Bhaga* 
bhadra, the Saviour, then reigning prosperously in the fourteenth 
year of his kingship. 

Three immortal precepts . . . when practised lead to Heaven : 
self •restraint, charity, and conscleDtiousness. 

87 

39, U. 25*26- The Huns as Wossbiprbrs of Visnu 

On the basis of the inscriptions of Mltni^u and Bhanyavi^pu 
at Bran in Eastern Malwa, bearing the date 165 of tbe Gupta era, 
(*.«. A.D. 484-585), the late Mr, R. D, Baaerji (JUsicry aj India, 
p. 189) states that the Huns were worshippers of Vigiju. The 
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brothers dedicated a Garuda'dkv<^a i.t. a flag*slaff surmounted 
by the ^iire of Gamda, (Inscription No 19, pp. 8S*90, J. F. Fleet, 
Gupta Jnscriptions, Corpus Inscriptionurn hidicarum, HI). In 
the inscription, the reigning king is referred to as Budhegupta. 
In a second inscription indsed on the base of a colossal stone 
image of Vi|Qu as ShuvarSha (ibid,, No. 36, pp. 15&*161), 
the reigning Idng i$ referred to as Toramlpa, and the inscription 
is dated in the first year of his rdgn. The object of the 
inscription is to record the building of the temple in which the 
image stands by Dhanyavisnu, the brother of M£trvi$nu. Both 
brothers claim to have performed Vedic sacrifices, studied the 
scriptures, and to have been Br 2 hamapa 7 §l {Svak^tmtShhiraiasya 
kratu-yajinodkita-svOdhyiyasya viprar^ff.) They claim to belong 
to the MaitrSyanfyaSSkha {MaitreySiji vr^bhasyaX The in¬ 
scription on the fiag staff ends with the pious Brahma^ical benedic- 
tioa— gO'brShmaifa’puirogsbhya sarva prajSbhya iti. 

$8 

40, n. 9-10. The Effects op the Spread of MImXmsa 

OK Buddhism 

The assault of Ptirva-Mimimsa on Buddhism was direct. 
Ktunarila indicted Buddhism as opposed to the Veda, thoi^h he 
admitted (in order to raW away any claim to originality of thought 
by the Bnddbist) that the Buddhist systems owed their inspiration 
to the Upanl^s. The assault on addiction to objects of sensual 
gratification is common to ah serious thought, Upani^adic or Bud¬ 
dhist. KuaSrila is definitely of the opinion that the MttnSmsa- 
Sutras of Jaimini contain criticisms of the views of Buddhists. 
This is his personal view, and should not weigh unduly in an 
astimadon (as it has done) of the date of the MimSmsa-^tras. 
Ke was obsessed by bis dislike of Buddhism, and might attribute 
to the founder of his school an equal dislike, overlooking the pos¬ 
sibility of his founder being anfg-BuddHa. Both Dr. A. B. Keith 
and Mr. P. V. Kane have affirmed the absence of any explicit 
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reference to the Buddba or bi$ doctrines in the suiras. Prof. 
G. V. DevasthaJi in a recent paper {Annals 0 / B.O.R J., 1940, 
Vol. XXII) asserts that the only mention of the word Bttddlus in 
tbe expression of Buddha'S^tritt, which occurs, is not to the 
founder of Buddhism but is used in tbe sense of ' one who knows ' 
[Mimsmsa-sutra, I, 2, 33.) He concludes that Jaimini lived before 
tbe Buddba, and that his date can not be later than 300 B.c. 

But, this does not take away the fact that the Mlmamaa stood 
for the defence of the ritualism of the Veda for which the Buddhist 
bad dislike. It "welcomes ail philosophical views so long as 
as they do not injure its central theme, v>e., tbe transcendent im¬ 
portance of Bkarm a mteipreted in tbe ritualistic sense. . . . Tbe 
Veda is acknowledged as authoritative and its validity is established 
against tbe Buddhists, who dispute It, and the seekers of knowledge 
who subordinate Karma to JSlna. . . The Mimamsa accepts a 
realistic view of tbe world against the Buddhists." (Radbakrishnan, 
Indian Philosophy I, p. 373). 

The Buddhist is definitely attacked in Kumarila’s^fokovarftkn, 
n, 169-172: 

" 169. The falsity of tbe scriptures of the Buddha are proved 
by the fact of their being due to human agency. Their character 
(of falsity) could not belong to the Veda, because in its case there 
is no author (human ^eacy). 

171-2. The assertions of the Buddha etc., that were brought 
forward by tbe atheists as examples to prove tbe unautbentieity of 
the Veda, are shown here to be non-concomitant. Because it baa 
been shown above that tbe effects of these (Vedic assertions) are 
correct." 

llie identiffcation of the Buddhist and tbe Atheist is old. 
Vasifiba lumps tbe atheist and the man who becomes an 
out-caste by neglecting bis duties {KarmacafjdUla) and tbe latter is 
manifestly the Buddhist. Manu, (IX, 224-226) aims at Bud¬ 
dhists when he condemns " S^dras in the guise of BrShmaqaa- 
{snidrumsca dvijalintinS}^, atheists ipas-atf^^s) and persons who 
abjure duty {^iamtasthSl})- Menu girds at Buddhists again in 
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XII, 95, vhere they are characterised (correctly) as Vsda'bShySff. 
The yiftfupurSfja lumps the village-mendicant (monk) and the 
Jalna ascetic (Nirgranthc) as full of sius (baMudo^), and the allU' 
sioQ is to the Buddhist. The much later (post- 

KumSrila) is even more condemnatory and rules that the contami¬ 
nating touch of the Buddhist can be removed only by a bath with 
clothes on (p. 174): 

BuddMdH pSsntpat&n jainSn lokSyatika-kSpUin I 
VikartnasthSn dvijSn spr^S saceio )al<pmltvis>6i. li 
The restoration of the old fCarma-mSrga, which was the aim 
of Kumiu’Ua and his group, meant naturally hostility to Buddhism. 
The fantastic stories of a persecution of Buddhists ot^ized under 
a (mythical) king by Kumarila are the creations of the putrid 
irDaginatioB of later bagiologists, who treated of the life of Sankara. 
See Note lower down on the animus against the learned S'Sdra. 
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40, U. 10*11. S'a^eara’s Influence ih the Disaffearance 
OP BUDDKISU 

See Badhakrisbnan. Indian Philosophy^ 11, pp. 470-473, and 
496*497. Sir S. RadhakrUhoan points out that " it is said, not 
without truth, that Brahmanism killed Buddhism by a fraternal 
embrace. We have seen already how Brahmanism silently assimi¬ 
lated many Buddhist practices, condemned animal sacrifices, 
accepted Buddha as an avatar of Vi;pu, and thus absorbed the best 
elements of the Buddhist faith. Though the accidents of its firet 
immediate form disappeared, Buddhism became, partly through 
Samkara's influence, a vital force in the life of the country. Bud¬ 
dhism created in the region of thought a cerain atmoephere from 
which no mind could escape, and it undoubtedly exercised a far- 
reaching influence on S'adikara's mind. An Indian tradition 
opposed of S'arhkara holds that be is a Buddhist in disguise and his 
mays* v£da but cryptO'Buddhism. . . . YimunScSrya, the spiritual 
grand'fatber of Ramanuja is of the same opinion which. HSm£nuja 
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repeats. VijSeii^hiksu, commenting on the SSmkhya system, 
observes: '' There is not a singJe BrahmasCtra m which our 
bondage is declared to be due to mere ignorance. As to the novel 
theor7 of MSy£ propounded by persons calling themselves Vedintists, 
it is only a species of the subjective idealism of the Buddhists. 
The theory is not a tenet of the Vedanta.”. . . These estimates 
imply that Bamkara incorporated certain Buddhist elements such ss 
the doctrine of maya and monastkism into the Vedanta philosophy.” 
In a sense it may therefore be said that S'aihkara stole the Bnddhlsts’ 
thunder. That the ''borrowing” is perhaps not direct but due to both 
Buddbist and Advaitk thought, being directly descended from the 
thought of the Upanlsa^s, does not alter the dfect on the displace* 
meat of Buddhist by the neo-Brahmanical, i.e. Vedantic thought. 
The personal orthodo>:y of S'aihkara will have given point to the 
change. There are similarities between the views of Buddhism 
and the Advalta Vedanta.” 

The Buddha had meanwhile been accepted as an avatar of Vifg.u. 

In some traditions be takes the place of Igvara (f. s. Siva) who 
is made to say (in the Podmapur^a Uttarakhanda, cb. 236) that 
in the form of a BrSfamai^ (?) be bad himself declared in the Kaliyuga 
the false doctrine of MaySvSda. The implication of the acceptance 
of the Buddha as an avatar of VlsQ.u Is that he re-appears as the 
champion of Vedic Dharma. That there is no incongruity in the 
legend will be manifest to those who remember that the Buddha 
lived and died a Hindu, and that the belief that he was opposed to 
the Vedas is not correct 
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40, lU 27*28. Dbvai^'s Claim to Supersede Other 

Su^is 

He ends his allocntioa on purifactory rites for the restoration 
of the status of abducted women etc. with this declaration: 
PrSyascittam samSkyHam yathoktam Devalena tu i 
Itar^dm ^finSm ca nSnyathS t}Sbyam arhata II 
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41, U. 1-16. Digests under Royal Authorship or 
Patronage 

KIde BbojA of DbSra (DhSres'varA Bhoj&<leva, first half of the 
^levcDth century A. D.) wrote many works among which the best 
knows to smSrtas is bis BhSpSla-kfiya-samuooaya, a digest on 
DhoTTHs-Ssira from which citations occur in later nibandkas. The 
MitSk^arS cites his views, but t}it Kalpataru makes so reference 
to him at all. His work is completely lost. See Mr. P. V. Kane’s 
nrtide on Bbojadeva in^.B.B.R.A.S., 1925, pp. 223*224. 

GcpEla is now established as the author of the Knmadhem*, 
another lest digest, not only by the mention of it by CaQdes'vara 
{Kane, op. cit., p. 295) but by an express declaration by LakfmJ* 
dbara m the verses introducing the Kftya-kalpjtaru. He is spoken 
as a friend ” ivayasya) of Lak|m)dbaTa and probably belong^ to 
the same court. For VijSines'vara, Apai^ka and Lakfmidhara, 
set my papers la the Madras Law Journal GoldanJubiUe Volume 
<1941) on LaksmIdkara and the K^tyakalpataru and the 
K^lTYaxalpataru and VijffiNESfvARA passim. 

The patron of HemSdri was Mabideva, the YSdava king of 
Devagiri. 
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41, U. 14 ff. Dkarua^astra in the Musalman Period 

Kulluka, the commentator on Manusmfti lived In Benares 
abont A.D. 1250 (according to Mr. Kane, op. cit., p. 363), while it 
was in the area under the Delhi Sultanate. Cai^^es^vara (c. A.D. 
1300) was minister to a feudatory of the Sultan of Delhi« 
S'ridatta, author of the XeSrSdars'a, wrote in Mitbila a little before 
CajjdesVar^ (Kane, p. 365). Haiinitba, author of Sm^tisSra, a 
digest, which has not yet been printed, wrote in Mitblla (?) a little 
after CaQ^es’vara. VieVes'vara Bha^U, the author of the Subodhint 
and the real author of the digest Madcfnap&rijSia, was probably a 
Telugu Br&bamaoa, judging from his father's name Pe^bhat}a, 
I? 
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who vm)te is the court of MadanspiU the chief of KS^bS, a littie 
to the north of Delhi, ia the days of Sultan Ftruz Shah of the 
ToghlaJfh dynasty. Madanasimha, the author of the Madanaraina, 
another unprinted digest, wrote from near Delhi early in the 
fifteenth century. S^pSqi and Eagbunaodaaa in Bengal wrote 
when it was under the Muhammadans. So did VScaspati Mis'ra 
(anther of the famous digest, who wrote when the 

area in which he lived was under the sphere of the influence of the 
Sultans of Jannpnr. Dalapati, the author of the digest Nrsimha' 
prasSda wrote under the patronage of a Snltan of Abmadnagar 
(c. 1500). The 6ha$la family of Benares (which produced many 
writers on DkarmarSsira, like NarSyai^ Bhatta, the author of 
TristhalHeiu and Prayogaraina, Kamalakara, NUakantha and 
GagSbbat^ wrote at Benares in the heyday of Mughal rule. So 
did the not less famous family of the K§sl Dharmddhik3rin$, to 
which Nandapa^ita belonged. Mltranus'ra wrote in the reign of 
Jahangir and Todarmal io Chat of Akbar. Anantadeva» the author 
of the StHfH-kausfi*bha wrote in the reign of Auraogzebe. So did 
the famous Nigoji Bha^la under the aegis of a small chieftain near 
Allahabad, in the last days of Aurangzebe. In the illustrations the 
names of those who wrote under independent Hindu kingdoms in 
the Musalman period are not reckoned. 
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42, ll. 7*10. Dvaita kir^aya 

Dvaifa-ninjaya is a special form of composition. It came 
into vogue in the fifteenth century. The aim of the writers 
of this type of SmOrta work was to settle, after canvassing 
apparently opposed authorities, controverted topics in law or usage. 
It necessitates a mastery of Dharmas'astra and MSrnSmsa. Works 
on it could be io prose or verse. The best known of these axe the 
Dvaitantrrjaya of Vacaspati Mis^ra (c. 1450), Dvaitativeka of 
Vardbamana (c. 1500), and three DvoUanirijayas by three members 
of the Bhatta family of Benares, S'ankara and his son Dlmodarar 
and his grandson Bbaau (c. 1580 to 1620). 
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42, 19-27. The Substitutss for the Parisad in 
Dharua-vvavastha 

la th« Gupta epoch the vifuiya-sthspaica took the place of 
the pari^ad. la the ffukranlii, the Paij^ta is enjoined to study 
the moral life obtaining in society in ancient and modem times 
which have been mentioned in the codes, which are new opposed 
and which go against the customs of the people, and to advjse the 
king as to which of these are efficacious for this world and the 
next.'* He is a legal adviser. iSukran%ti II, vv. 200'203.) 
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43, a. 26-27. Medhatithi’s Repudiation of the Kmo’s 
Power to Make a Law in Transgression of D haem a 
The opinion of MedhStithi is thus expressed in his comment 

on Manusmftx, VI11, 13 : 

TasrnTfd-dharmafft yami^ie^u sa vyavasy^n-narddhipafy I 
Ani^am c5pyantf(e^ tom dharmam na vicdlayet U 
i. e., the dfutrma of the king jo favour of some and against others 
should not be transgressed. 

MedhStithi*s explanation is that in the course of business and 
in consonance vith dharma and custom the king may issue edicts 
which cannot be transgressed. As illustrations of such edicts or 
proclamations, MedhStithi gives such notiilcatioDS as: 
today, the city should observe a holiday,' 

‘ ail men should attend a marriage in the miiUsier's house/ 

' no animals shall be slaughtered today by the soldiers/ 

* no birds shall be caught for so many days/ 
for so many days dancing girls shall be enieriained by the 
wealthy men ' (dandng girls being state slaves). 

“ When such decrees are issued by the beat of the drum, they 
ehcnld not be disobeyed. But the king has no power over the 
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ordinances relating to r^igious practices or dharma, nor Od the 
rules of castes aod stages of life, because any change of them will 
be contrary to aMrts texts. Accordii^ly tbe text mdsr interpre* 
tatioQ (f. 4., Maou, VII, 13) will apply io cases where the snifti 
texts are not offended against.” 

Vatai} sarva tejotiutyo ftijS iasmUi hetofy fnantri-p»rohii49ti 
kSryagatyQ 'dhannettn' 9!l$trScSriivirud- 

dhSm nis'oitya stetpayet. SS tSdfrt nHiikraina- 

nlya. * Adya purs saroai^ ‘ W^ntfn- 

geh4 ^ivSho vartate, iatra sarvaiff sannidhStavyam 
‘Pa&avo tiSdya satnikaih haniauyS.ua s'akuitayo handhe- 
yiiavya^,’ ' NarHkd dhanikai^ SradkaniyS^'. Bvam vidho 
atradharmaifPatahaghciStdinS rSplS Sdi^totiStikramaijfyat 
Na tu agnihetradi-dh(rrma'Vy<rjasthSyai varrftxrriminOm 
rdjaprabhatfoH, sptfiyantara-virodha’prasOfigSt. Avirodhe 
ca asmin vi9aye vacanasya arthatvSL 

96 

43, 11. 23*30. Kikg's Alleged Power to Make Laws, op 

His Own AurHORixy 

The topic is of great value, as the alleged existence of the 
power is now relied on to support social legislation. In the 
adjudication of cases, four kinds of rules may be relied on. 
These are usually taken as dharma, vymahSra, caritra, and 
rSjif»asanafH. What i$ the relative force of these between 
themselves ^ They are loterpreted as law, secular law 

custom and edicts of the king. Secular law is sometimes identified 
with ArthapSstra rule. (e.g. Jayaswal, Manu and ySjflavalkya, 
pp. 13'16). The eoumerstioQ is identical in Kau^Uya, YajSavalkya, 
aadNSrada; 

Dharmasca vyevahSrasca oaritram r^apSsanam i 
V>oSd^^ffs*cafw|^3<fo. . . . 

The difference comes in the last quarter (pada ); Kautilya 
has (p. 150). 
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Pascitnalf pUrvabSdhakah {i.e. each followm^ supersedes the 
preceding),while NaradamJes (I, 10): 

Uiiarah pZrvah^hakah" (t^. what precedes overrides what 
follow).'* 

Iq a eoosideratioQ of the place of the royal edict {RSs'as'Ssafiamy 
It would seem to be last in the list of applicable authorities, in the 
order of priority, according to Dharwas'Sstra and the /irst according 
to Arthas^Sstra. It would be an obvious interpretation to take the 
former as an extreme claim of the sacerdotalist and the latter of the 
regalist. But. the interpretation is barred, If one realises that 
Kau^dya. if studied with care, is not in opposition to Oharma^Satray 
and that, on the other hand, his rules conform to it S'ukra, who 
is also an Arihas'Sstra authority, gives the king power to declare 
the law, but it must be in accordance with Dhanna and usage. 
He cart not make a new law. The royal edict is merely declaratory^ 
and not innovative. This is specially indicated by Kityiyana {v. 38) t 
^ NySya~ristra~avirodhtfia dei'a-dp^es-tathaiva ca I 

Yad-dfuzrmaw st3payci rSjS nydyya*n tat rSjasfSsanatn il 
The edict has to conform to dhartna, nySya and d4sldc3ra If 
it is to be operative. l^jSavalkya refers to the edict as ' dheerma 
as declared by the king’ {dhanno rdsakrtasya tai). That the 
Arihastdsira can not supersede Dharfnas'Osira in any circumstances 
is declared in smfftr. Thus, YSjilavalkya declares that Dkartna- 
s-Ssira is more powerfal (».#., can over*ride) Arlhas^Sstra (II, 21): 
Arihas'SsirStti* balavat dharmas'Ssiram ift ithitify I 
The reference to Ari/ia$'3str3 is held by the MslUkfarS to refer 
only to the Artha content of DharnurrSstra> See Attdint Indian 
Polity, pp. 164*170. 

Kautiiya’s rule of precedence will mean, under this interpreta¬ 
tion, that the order of preference placing edicts, usages, vyavahSra 
(artha) and dkarrna as operative in sequence, simply implies that aa 
every one of these should be in conformity with dharnta^astra, and 
the king is enjoined to deal with causes In conformity with Dhartna- 
S'Sitra idhartnas'8stranMSr4t$a, Yajfiavalkya, II, 1), the order 
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w}iich the courts will saturally follow proceeds from what is 
explicitly stated in an edict and discoverable custom to the snifti 
rules, which require silled interpretatioa. The explanation will 
reconcile the contradiction, apparent, bnt not real. That Kautilya 
was fully conversant with the rules of interpretatiOD, which 
were codihed probably even before his time by the followers of 
M%m3PtsS will be evident to bis readers. Further, lower down in 
the same passag:e and context, Kautilya lays down that Arfha 
should be interpreted in term of Dhafmas'Sttra (p. 150): 

$ansth3ya dhartners'Sstreifa S'Sstrant vSvySvfihSnkam 1 
Yatmirt'fianh^ virudhyite dharmgna arihant vinis>cayft II 

He also indicates the order of action of a successful ruler in 
regard to the four (p. X50): 

Anu'9>3sad'dhi dhar*mija vyavahSretja sofnsihayS I 
Nyuyena ca caiusihena caiurantam mahitK jayet II 

That rules of logic should be applied as well of intelligeati 
interpretation for maintaining the integrity of Dharmas^Sstra, and 
that they should not be read literally and unintelligefttly is laid 
'down by Brbaspati ( Vyav., 11, 111): 

Kevalam s>Sitram3s^iya tut kariavyo hi ninjayal* I 
YukH-}tina>vi<^Tg Ut dharma'hSnih prajltyate II 

The »a9tra*n in the above ^oka is obviously, from the context 
Dharma^^gira. 

The King is x^ndsr. not above the Law 

This will be dear from I3anu$mfti (VJI, 28) which places 
Pao^a above the king: 

Daijdc hi aumahat-Ujo durdhorascSkiiatmabkilf I 

DhamSi-viealitattt hanti nrpamtva aa-bSndhavam II 

Kautilya, p. 226, lays down that the court can punish even the 
king as it would punish a subject: 
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UttamSparamadhyatvaM prad^fS dafjdakarpiaifi I 
RSjTiasca prakrtfiiam ca kaipayii-antarSnvilalf 1^ 

In criminal cases the klos himself was deemed a party as prosecutor, 
and in the case of state offences judgment could be given 
against bim. 

The exaltation of Dharmas'Sstra as DaijdanSH is the purpose 
of chapter 59 of the SSyiiiparva of tbe BiahSbhuralct, where occurs 
the famous expression RSjS k3lasya kSraijam, which has been 
incorrectly apprehended and used to support a claim for a residual 
power in a king, on account of bis personal responsibility, to change 
law and usage In harmony with the time*spirit. (v^a Note 
61 supra). 
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43, ll. 29*35. PowfiR OP THE King to Change Law or 

Usage. The Aixegsp Case of As'oka 

The changes which A^oka is supposed to have made are the 
prohibition of the slaughter of animals, including tbe killing of 
animals at Vedic sacrifices, the prohibition of burning of chaff, and 
castration of animals, and changes in criminal law such as pardon¬ 
ing criminals on certain anniversaries. These axe dealt with below 
aeriaiiin in succeedii^ Notes. 

A Note above (95) which cites Medbitithi’s views on the alleged 
power of the king to change law, shows that among the examples 
of permissible proclamations, \^icb he gives, come the prohibition of 
the killing of animals and snaring of birds on certain days, as well 
as the prescription of festivities, of which examples are afforded by 
Agoka’s edicts. 
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44, a. 4*12. ALLEGED CHANGE BV THE MAURYAS 

IN THE Law of Theft 

Daqdin mentions in the Das-akurnSroearita (II, 44) that the 
Maoryas granted this boon to merchants that if they were fonnd to 
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b« Id possession of stolen proper^, cdpital ponishment should be 
excused in their case: 

" Maurya'datta varc vanijam, aparSdfupi 

nlisH a9uhkfh abhiy^aly“ 

The manifest thief was punished with death (jHanusfRrt^* IX, 269) 
but one who was merely found in possession of stolen property, 
should not be put to death. "He who is taken with the stolen 
£Oods, and the implements of burg:lary, may without hesitation may 
be caused to be sJain/' 

Na hc44*i<^ vinS couram gkSiayet dhSrtniko n^afi ^ 

Sahc4an scpakaratfatn, ghSlayet avicSrayan II 
Thus, under the old law, which is given by Manu, one who is only 
found with stolen property in his posseesion, and is obviously not 
the burglar, cannot be sentenced to death or summarily killed. 

The so-called vara (favour) of the Mauryas is nothing more 
than what Manu allows under the old law. If the Mauryas had 
declared it by edict, as implied by Daq^n, it was only a case of 
declaring the existing law, not changing it. 

Further in dealii^ with cases of theft, as in other cases, the 
Dhartnas’Sstra asks the circumstances to be taken into account. 
Thus the theft of agricultural implements, of aims, and of medicines 
should be dealt with only after the king has taken into account the 
time of the o ff ence and the use to which the stolen object was 
put {Mofiusr^ti, IX, 293). Traders get In the course of business 
property which rnlght have been stolen. It would be obviously 
against the spirit of the Dhannas'Stira to punish such persons with 
the death penalty. The example only proves that the Mauryas 
merely enforced Dharmas>S5tra, and did not change it. 
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44, 19-23. Respite prom Sentence for Three Days in 

THE Case of Prisoners Sentenced to Death 
A^oka states in Pillar Edict IV: " Forasmuch as it is 
desirable that uniformity should exist in administration and in 
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p«nal procedure, my orders extend so fsr, D&mely: * To prisoners 
convicted end sentenced to death a respite of three days is granted 
by me/ During this interval the relatives of some ntleast of the 
condemned men will invite them to deep meditation, hoping to save 
their lives, or, if that may not be so, they will present votive 
offeringis and undergo fasts to promote the pious meditations of 
those about to die. 

For, my desire li that the co^emned, even during their 
imprisonment, may gain the next world, and that among the people 
pious practices of various kinds may grow, along with self*restraint 
and generous liberality.” (Vincent Smith's tn. vide hx^A^okoy 
1901, pp. 149*150). 

Dr. D. B. Bhandarkar [A^oha, 2ad edn., 1932, p. 342) offers a 
somewhat diferent rendering, which Is given below: 

For this is desirable—what ?—uniformity of administration 
and uniformity of punishment. And even so fax goes my order: 
to men who are bound with fetters, on whom sentence has been 
passed, and who have been condemned to death, have I granted 
three days as something rightfully and exclusively their own. 
Oe that interval) (their) relatives will indeed propitiate some 
^of the Rajuitas) in order to grant their life; and to propitiate 
Death, they (t.e. the convicts) will give alms and observe fasts 
pertaining to the next world. For my desire is that even when the 
time (for their living) has expired they may win the next world and 
that manifold pious practices, self •restraint and liberality may thus 
grow among tbs people." 
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44, U. 21*27. Royal Pardon 

Manu takes away from the King the power to annul a sentence 
pronounced after a due enquiry in court (IX, 233): 

TiritOin ca yatra kvacana udhhavei 1 

Kf^am iad-dhormato vfdySS na tad bhXiyo nivartoyet 11 
Masu lays down that the guilt of the killer of a BrShmaqa, 
goes to him who eats bis food, the guilt of an adulterous wife 
Id 
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falls oa her negligent husband, the sinning pupil's and sacriHcer's 
gnilt on Che preceptor and teacher, and tAe thief i sin on the kin^ 
who pardons hint, 

Failure Co punish the manifest thief is for Che king a sin. 
When a tblef» as laid down by the law (VIII, 314) approaches the 
king with streamiag locks and confesses his guilt, he is free from sin 
whether he be sentenced or let off, ‘‘ but the king, if he punishes 
not, takes upon himself the g^ilt of the thief.” (VUl. 317). 

Even if be wishes to do so the king can not let off an old 
offender, {Viftfusmjii, III, 93 ), 
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44, «. 29. Prohibition of Vbdic Sacrifices 

A/oka is usually held to have inCetdioCed the performance of 
Vedlc sacrifices throughout bis kingdom, and thereby made a 
violent change in the practice and religious obligations of the 
Brahmanical community in his kingdom. The relevant passages in, 
the edicts are these: (I) *' Here no animal may be slaughtered ” 
(Rock Edict 1); (2) by reason of Asoka's proclamations, the 
cessation of the slaughter of living creatures is growing (Rock 
Edict IV); ( 3 ) Favours have been conferred by me on quadrupeds 
and bipeds, birds and aquatic animals, even up to the boon of life.” 
(Pillar Edict II); (4) prohibition of the wanton destruction of certain 
named animals, (the eatbg of which is prohibited by castom) and 
acts of cruelty on certain named days of the month (Pillar Edict V, 
26th year of his consecration as king)! (5)The growth of 
(in the kingdom) has been effected by regulation of Dhamia Atui 
by exhortation, and of the two regulation is of minor account . , . 
such as the prohibition of the slaughter of such and such animals 
and other regulafions of the kind.” (Pillar Edict VII). 

Among these, the word " here ” in clause I above is capable 
of interpretation as “here in the capitsa*' or “in the Palace” 
(Bhandarkar, o#. at., p; 298) “W’has been taken some to 
mean 'here, on this earth ' and by others as ‘ here ’ i.e. in Pajali- 
putra. But it had rather be taken to denote bis ' palace or royal 



MOTfiS 


139 


«stabli$bm9Bt' because a)] other items mentiOQed In this eiiict 
are connected either with either A^oka personally or his royal 
household." 

The belief that As^oka created a furious opposition among bia 
BrSbrnapa subjects by forbidding yajTlas Involving anlroal sacrifkes 
is baseless. The cost of a yapia would have restricted the number 
of yai^ias to be performed at any time. What the \i\nz probably 
did v&s to withdraw his patronage of sacrifices involving the 
slaughter of animals. It may be noted that there was no attempt at 
all at wholesale stoppage of the hilling of animals, as is often 
assumed wrongly. 
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44, «- 31*32. BeunahatyX 

BrvtjahatyS or the slaying of the embryo was a heinous crime 
from Vedic times. (Vide Eggeling's Tm. of the Satapatha-BrSh- 
mana, Vol. XXVI, p. 19, XXIIl, 272, and XLIV. 34 In.) 

Tlie castration of animals is punishable with a fiQS of 100 
according to quoted in VivSdaratn3karatp>27S. 

Kau^ilya imposes the highest hne for violence on those who render 
animals impotent, or cause abortion by use of medidne to a female 
slave." {Artha^Sstra, p. 198). Kau^ilya recommends a king, 
who bas conquered a new kingdom, to concUiate the subjects by 
various regulations among which be specifies tbe prohibition of the 
slaughter of females and young ones among animals (yofii-bsia- 
vadham) as well as castration (fh. p. 407). This rule is suggestive, 
along with one just previous to it in the Arthaa^Sstra, enjoining 
tbe conqueror to prohibit the slaughter of animals in certain periods 
and certain days, including the royal birthdays, as this is what 
Agoka says be in the Fifth Pillar Edict (Smith, c»r., pp. 150*1 $2). 
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45, tf. 5*9. As'oka’s Bhamua Viewed as Brahmanical 

Dr. }. T. Fleet Q.R.A.S., 1908, pp. 491.497) argues that tbe 
Dhanma of the Rock and Pillar edicts is not Buddhist but merely 
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th« traditional RSjadherma, Dr. J. M. Maq>hail rejects the idea 
that As'oka's Dhamma stands for Buddhism. lAroka, p. 4S) and 
holds that it merely denotes piety. Dr. Vincent Smith {As-ckat p. 60) 
says; ^'Tbe Dharma or Law of Piety which be preached and 
propa^ted nnceasingly with amazing* faith had few, if any, dis* 
tioctive features. The doctrines were essentially common to all 
Indian religions, althoi^ih one sect or denomination might lay 
streaa on one factor in it rather than on another.” On an analysis 
of the various allccntioca he addressed bis subjects, Dr. Smith 
^d$ that none of tberu are distinctive in the sense of not being 
Brahmanicai. *‘Tbe Dhamma of As^oka i$ Hindu Dhazma with 
a diifetence " viz. its stressing ethical features rather than formal. 
Dr. R. K. Mockerji accepts the view. It is noteworthy that when 
As^oka Jays down a * close time* in which no animals should be 
killed he selects just those days, vis. the full and new moon days, 
tbe fourteenth days and the eighth days after full or new moon 
{a^tami, caturdazi, and >orva) on which even Hindu meat*eaters 
abstain from eating animal food. (Sss Rock Edict V.) The animals 
which he forbids being killed for eating are generally those 
which the smrlis prohibit the eating of. Over and over again 
be enjoins respect for BrShmaoas and ascetics. His plea for 
largesses and plotis pilgrimages is only tbe inculcation of the Hindu 
Dharma tc make dSnaa and to go to iirihas. Withont going so far 
as to claim that these show that the king was a follower of the old 
Brahmanism, It might be maintained that policy as well as coovic- 
tioa made him unwilling to change tbe rules of the old Dhemfia, 
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45, 7f, 9-12. Dharmavijaya 

That Anoka's frequent references to Dfiamtoinjaya are to be 
taken in tbe sense it has in tbe famous classihcation of Kau|ilya 
of conquests as Dharmavijaya, Lc^havijaya and Asuravijaya 
bas been argued ably by Mr. V. R. Ramachandra Diksbitar in 
his Mauiyan Policy, (1932, pp. 128*9, and 254*257). It is appro* 
priate to see in (he edicts of Caadragupta’s grandson the nse of 
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well-ksown expressions popularised by Candragupta’s great 
Mioister, Kautilya. The translation of Dhortrurcijaya as * con* 
quest by piety,’ as contrasted ydth ‘ conquest by armswhich 
Dr, Hultzsch adopts (/«scrtpeto/»s of As'oka, 1925, C.I.I. p. 53) 
is a forced interpretation, when compared with the technical sense 
of the word which should have been familiar to the Mauryan age. 
The passage in the Ariha^5itra where Dkarmavijaya is defined 
(ed. Mysore, p. 580) runs thus: 

Trayo ahhiyokt^ro dharma-lobha-osura-vijayina iti I 
Tt-iSmabhyavopatyS dharmfnnjays tu^ati 1 
Tamabhyapadyefa par^Swapi bhaySt 1 
B)i*imi'dravya’haraifMtj lobha-vtfayl iu^^i ■ tofn arihona 
abhipodhyeta 1 

Bkumi-drat/ya-putra-dSra-pfdtjo^hafatjtna asuraoifayl ; 
tom 

bkHtni'dravyabhySm upagrhya agrShyab P^otikurcfta I 

The passage may be rendered thus: 

weak king threatened with invasion may have to deaf 
with invaders of three kinds.) These are the Dbarina*conqueroc 
{Dharma-vijayt), the greedy conqueror (ioiAff-oyflyi) and fbe de* 
moniac conqueror Of these the Dharmavifayi wilt 

be satisfied by acceptance of suzerainty through surrender. Such 
a conqueror should be submitted to through fear of attack by otheta 
(as be will protect bis vassal against othera). The greedy invader,, 
afraid of enemies be might make, will be easily satisfied with 
treasure and territory; so he should be bought olT by money. Tb^ 
demoniac Invader (Asura-vifayi) will not rest content with merely 
taking the kingdom, treasure, sons and wives of the conquered king« 
Him the weak king should keep off by surrender of territory and 
wealth, aod remain unassailed. (Against all of them, when they 
have begun the invasion, one should war by offers of peace and. 
friendship, diplomacy and treacherous action.) *' 

In Rock Edict XIII describing the conquest of Kajlnga,. 
A^oka expresses bis passionate grief at the evils which the war 
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■eDtailed oa ianocent p«rsons» combatants and ooa-combataoU> 
inciudiog: tbe terrible sufTeiiogis Brftbmagas, ascetics and house- 
tholders, and his resolve to conquer thenceforth only through 
Dharmob^aya and the success he has had by the change of 
policy. “ He is now able to spread his benign infliieoce even in 
regions as distant as 600 yojanas, where dwell the Yavana king 
•called Antiocbus, the four kings called Ptolemy, Antigoaus, Magas 
and Alexander, likewise down below, where are the Co)as, the 
PSodyas, as far as the TSmbrapartji, likewise in the home doml' 
-Dioos among the Yavasas, Kambhojas, Nabhikas and Nabha* 
mantis, the herditary Bboja chiefs, the Andhras and Paimdas—and 
hnd them all practising the Dkarma which be has sought to spread, 
.and they are EUed with love to him/' " That Jove " he continues 
has been attained by me through Dharmavijaya " by sending bis 
-envoys to distant regions. 

This is a clear declaration by As'oka of his preference of the 
method of extending his suzerainty or sphere of influence without 
recourse to arms as against the policy of force and violence which 
.sncceeded is Kallfiga, when he conquered and annexed it early in 
^is reign. 

The Dharmavijaya U what is inculcated in RSjadkarma by 
the Dkarptas’Sstras, where it 1$ suggested that as far as possible 
recourse to arms should be avoided, and after victory in battle, if 
a battle becomes inevitable, no harassment of tbe conquered royal 
family or people should be pennitted. The war itself should be 
conducted as a Dharma war (Dharma-ywtdha); see R^jadharma- 
kalpataru, ed. Rangaswami, pp. 125 f. The desire for suzerainty 
<3T extension of supremacy is justi6ed even by resort to war by 
.S'aokha-likbita (op. cit. p. 125) on the ground that a king, as a 
kiatriya has the duty to perforin the horse-sacrifice (a^vamedha), 
which can be done only by the accumuladoo of immense resources and 
By the subordination of other kings. Manu's injunction (VII, 198-199) 
to obtain the end by negotiation or gifts^ and never by recourse to 
war, because tbe fortunes of war are uncertain, is cited by Lak^j. 
•dhara in his treatment of tbe subject in RsjadharmakSn^a of the 
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KalpaTARU aloD^ with similar iojimctioc. The difference beiweeD 
the kiogr to whooi these recoinrnendatfons are made and tbekia^ 
in Kautilya is that the former is assumed to possess the strenglh 
to conquer, whereas Kauf Ilya’s advice is to the weak ruler who is 
afraid of the designs of war-llke neighbours, who might, according 
to their disposition be one of the three classes of conquerors. 
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45, 1. 11. Dharma auIItva samb as DhabmApbirarI 

Dealing with Ra^lrakil^ administration, Dr. A. S. AJtekar 
writes as follows in his RS^alXtas and their Tirn^s, 1954, p. 169 : 

“ The place of Purohita was taken in our period by an officer 
whose business it was to exercise general superintendence over 
religion and morality. Pa^dita, the Minister of morality and reli* 
gion in ffukraniH, seems to embody the tradition of the Dhamma’ 
fMahS'Otndiyas of A^oka, and the Samafja-fftahtSmStas of the 
^dbras (NSsik inscriptions in Spig. Ind. VIII, p. 91) and the 
Vinaya&tXitistkSpakae of the Guptas. The tradition was con¬ 
tinued in the north by the Ce^is, one of whose records (Kumbbi 
plates of Vijayasimba. xxxi, p. 116) mentions Dkerrmcz- 

pradhSna in addition to the Mah3~purohtta. The office existed 
under the early H§;(raktJ|a ruler Nanna-raja in A.D. 706, and the 
officer bore the sign!Scant title of Dharmankuya." (fnd. Ant. 
xviii, p. 230). SukranJti employs the PrXd^ivSka (who is the 
same as DharmSdhikSr^ to select from Dharmae, ancient and 
modern, those wbich should be followed and bring them to the 
notice of the king. (II, tl. 100). 
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45, 21. 13*15. TitxB of DRARUA MaKA'RI^A in the Fallava 
Dynasties 

From the Hirabadagalli grant (^pig. Ind., I, 5 and VI, 68) 
dated in the eighth year of bis reign, we learn that the early Fallava 
king S'ivaskandavarman (o. 200 A.D.) bad the title of Dhamta- 
mahSrSla (F. Gopalan, Hisiory o/the PaUavas o/South India, 
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1926 1 p. 37). SimhavarmBQ, II, the son of Vi|OQ>gcpavarmao, ac* 
oordiD^ to the MangadGr grant {Ind. Ant., V, p, 155) had also the 
title of DharmamahSfOja, (c. 450 A.D.) Mahecdravarman (a.D. 
400-630) styles himself MahSbhuia Sa-dharmS, which is equal 
to Dkarma-MakSr^'a tc the lotrodcction to MattoviiSsaprahasaHa 
(Travaocore Sanskrit Series, Iv, p. 3). The name DharmarSja- 
ratha by which the rock-cut temple at Mahabalipuram is known, 
and which 0r. E. Hultzsch regarded as made in the reign of the 
great Narasimhavaraman I, was probably so called because he was 
known as Dharma^rdda. 

Dr. K. P. Jayaswal {History of India, p. 164) gives a fandfnl 
interpretation of the title. He suggests that it waa “ a Hindu 
edition or rather a Hindu counter-title of the KufSn Daivaputra 
^ahunu^Ski. Instead of being a Daivaputra, the Pal lava king 
bases his claim on his adherence to the orthodox law and orthodox 
civilisation, which was quite is conformity with the law of the 
Hindu coDStitutioD. He was substituting Dharma for the divine 
Daitrapuira." 1 see no motive in the selection of the title other 
than that suggested >n the text. 
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45,11. 16-16. jCADAUBATiTLB OF DharuA'MahArAja 

The founder of the Kadamba dynasty, Mayura-s'arma (a.D. 
345*370), came of a BrShmaoa family devoted to the study of the 
Vedas and the performance of sacrificial rites. In the Talagu^ 
inscription (Epigrapkia Camatiea, VIT, Tots., p. 9) his name 
appears with the BrabznaQa suffix a'annan. This Is replaced by 
the K^Mya suffix vannan, by which be Is known is all subsequent 
records. As Bribcnapas the Kadambas could not have rightfully 
become kings. Migesvara-varma, the seventh ruler of the dynasty, 
is styled in an inscription of his queen as Dhorma-MahSrdja 
Mpges'vara-varma. 

Dr. Jayaswal suggests, without sufficient reason, that the 
Kada.mbas and the Gafigaa assumed the title, because they were 
under the Pallava empire. {History of India, p. 199). 
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108 

45, ll . 18-19. GAffCAS AS 0HAItMA-MAHi(RAJAS 

For mstAncAS M. V, Krishna Rao» Gat\gas of Talksd, 
1936, pp. 120'123. Mftdbava Koi^gaoi-varms (c. 430 a. 0.) was 
kaown as Kongacii*varma Dharmd’MahSdhirltja. ‘‘In tho 
UttaaurplateslMrtrfm* Report, 1916, p. 35) Durvinlta 

is compared to Vaivasvata'Mauu (a* O. 853*$69). NitimSrga is 
lauded as the foremost of kings following Nit<s3ra. MSrasimba 
(a. D, 960*970) the soa of Butuga If, took the title of Dharma^ 
avalSra: ‘ mcainatioD of Dbaiiria' (Fleet, D^as^tss of iheKana- 
rese Districts, id the Bombay Oaseitoer, I, i, p. 305).'* 
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45, U . 18*19. Title op Dharma*Maharaja in CampA 

The KauQ^inya ruler of CampS Bhadravanaan (c. a. D. 400) 
as Dharma-Mah&r^fa (R. C. Majumdar, Camptt, 1927, III, las. 
2, p. 3) Dr. JayaewaJ considers that the Kaui^dinya dynasty of 
Campa was founded by a scion of an old aad respected dynasty 
from North India, which had settled in the Pallava kingdom, from 
which the migration apparently took place to CampI {History of 
India, pp. 169*170). The ioscription of Bbadravarman on Che 
Cho Dink rock is la Sanskrit prose and refers to a sacrifice per* 
formed by the king before S'iva as Bhadregvara. 
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45, «. 20*22. Claim to follow Manu's Lead 

Rajakesari RSjamabendra, who was chosen as heir>appareDt 
to the Cola tbrooe in A. D. 1059, has left three records in which tbe 
opening pras'asH begins thus: Manu-nlH-tnurai-valara, May 
the righteousness of Manu duly increase. The Colas claimed 
descent from Manu. A mythical ancestor of tbe Co|a dynasty, 
named Manu Co]a, is said to have sentenced his son to be killed by 
having a chariot driven over him, as he had killed a calf by running 
19 
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over it, add the bereaved cow complaioed to the juet king. (Hila,' 
kaif^ba S'istri, Colas, 1, 1936, p. 12). Ad idscriptioa states thattbe 
king followed the laws of Maau and collected only one-sixth of the 
produce of land (»Wd. p. II, p. 327). Rajendra 11 (acc. A. D. 1246) 
begins his inscriptions with tbewords^jIfcr»Mi(«^aw*e^ufA«fien* 
mu^i-stidi-aruliya i. 4. He who having assumed the righteous 
crown of the line of Manu. 
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45,2. 21. KalipXsa on Manu's Ideal 
vide Ra^huvams’a, I, 17 •. 

Rekh^mStrama^ kpitinSd ^-Manor-vCfrtmana)} parant I 
9. 4., He (Dillpa) did not swerve even to the extent of a line from 
the path of Manu. 
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45, 22. 24-29. Evjl$ of Anarchy (Arajats) 

For the evils of interrer?nums, owing to the demise of kings, 
and of king-lessness, i. e., ar^'StS, see RamSyaita, II, 67, where 
the following 9lokas occur : 

fUrajako janapad^ ya/Ha9Y23 1 

SairSnyanvTtsate dSnJS brShmaifSh sams^iiawatah H (13) 
ffErsyoke janapads fHah3yajK4$u yt^'vana^ 1 
BrShmatjS^ va8u-sat»piSnf3J^vt3jyantySpfadak^'ifS^ H (14) 
ffUrSiake janapad^ tnSlya-modaka da&^*j3^ I 
DeoatdbhyarcanSrihSya ialpyante niyaiair-janaik K (27) 
N3r5jak4 janapade svakam bhavaii kasyacit. 1 
MaisyS ivajanS nityam bkak^ayantab- p09<f9param H (3l) 
See 66 also MakebhSraia, S^dparva, LDC, (I^VI, Kumbakooazn 
ed. 2. 3, 16): 

ArlSjShe^u r9^4pi dharmc na oyavati^tats I 
Parasparam ca khadanti sartathd dhik-ar^Skapt U (3) 
NSrsyakefw r3sfrs$u havyam vahati p3vakak, I (5) 

Rajs ccnna 6k0vs22ok« prthivyS dafjda-dhdraka^ II 
Jal4 maisySnnioSbhak^an durbalam balovatiarSh i (16) 
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Se« also Kimaadaka, NiHiOra, XI, 40: 

ParasperStm^aiayS jagato bhinnavarttitanak I 
Dar^dSbhUvt paridhvopisi mTltsyo ny?lyak pr<nartate It 
Sea also Mat$yapur9no, ch. 225, 8-9: 

Yatra S'ySino lohitSk^o Dafjdoscarcrti nirbkayafy I 
Prajdstatra na inukyanti nets cet sSdhu pasyati II 
BSlovrddhSturayati-dhviJa-stri-vidhavS yai<if^ I 
MSlsyannySyena bhak^eran yadi datjiam napstayet II 
Dr. K. P. Jayaawal, against the sense of the contexts in which 
these passages occur, took the term to mean a kingless 

constitution. {Hindu PPliiy, 1924, pt. i, pp. 41, 97, 98, 100, 134.) 
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46, W. 1*8. Aspects op Barsarian Rule ik India 

The Indian view of foreign rule is given in the PurS^as, whose 
evidence is thus summarised by Dr. K. P. Jayaswal {Hietory of 
India, 4.0. 7S0 to SSO, 1933. pp. 151-2): 

“The S'&kas not only disregarded the orthodox system but 
they Imposed a system of social tyranny. The country under 
them was encouraged or forced to follow their manners, ethics and 
religious theories: TannaihSste janapadSs iac'ckiiScSra’VSdinalf 
The Mleccba kiogs followed the general practice of their race;— 
exacted illegal taxes; 

PrSj38/e bhak^ayigyanti miecchS rSjanya'fTifiitja^ I 
They killed and massacred even women and children. They 
killed cows. They killed BrihmaQas, and they took away the wives 
and wealth of others: 

SM'b3la~go~dxnJagknBs ea para^dBra-dhanS-kfiS^ I 
They were never crowned, s.s., legal kings according to Hindu 
law. They indulged in constant dynastic revolutions among 
themselves: 

HatvS caiva parasparam ; uditodiia-vamsSS'tu uditSstam^ 
itastatkS I 
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“Th«re was thus a national cry, expressed in the Pu:€oa texts, 
practically inviting the Gnpta emperors and the Hindus of the 
time to eradicate this lingering canker in the North-western 
coTDer-*^n operation which Candiagupta 11 was obliged to 
perform, and which be performed successfully.*' 

1 U 

46, U. 1M5. RfiMOVING THE TAINT OF KaI.I (KaLI-RaJA^) 

The expression aplista-halihhi}} occurs la the verses iottoduc* 
iog the Krtya-Kalpataru of Laksmidhara the Minister of Govinda- 
candra of Kanauj (a.O. 1110*115^), and reflects similar expressions 
in tbe GahadvSla grants. 
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46, U . 25-29. Education of Princes 

The curriculum of studies, which Kan^Uya and later writers 
prescribe for the future king, is elaborate. The * three Rs’ 
are to be leamt before apanayana. Tbe Veda and philos* 
ophy, especially the systems of S^mkhya, Yoga and LokS- 
yaia, are to be studied along with the aAgas of tbe Veda,o(z, 
grammar, exegetics, phonetics, metre, and ritual. AnvikftJa (Logic, 
Ethics and Metaphysics, according to the Somadeva) was to be 
a special study. Apart from theoretical studies, the prince is to 
learn tbe art of administration from officers of experience as weU 
as Economics iVSrlit) and Dandaniti. He ts to become proficient 
in tbe use of aims, and in secular history, traditions, Arthas'S^a 
and Dharmariatra, after he attains his sixteenth year. This 
formidable list of subjects must keep a prince pretty fully engaged 
till be is called to tbe throne. (See ray Anciant Indian Polity, 
1933, pp. 38-39.) 
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47, U. 24-25. iNCRfiASiNc Pependbnce on Customary Law 
Caritra or usage is recognised as a source of Dkarma from 

serly times. Apastamba (11, 15, l) refers to doi-a-kula-dkartnal} 
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d.e., local and f&mily custom. Oautama (XI, 13, 20*22) declares 
that local caste, and family osa^e, not opposed to SruH, have the 
^orce of law aod so have the customs of cultivators, tradesmen, 
herdsmen, moDeydenders and artisaes; and these usag:ea have to 
bo ascertained before a decision is arrived at. Va&stha (I, 17) 
cites the authority of Maau for declaring the applicability of local, 
caste and family customs *'in the absence of revealed texts.” 
BaudhEyana, after reciting hve disputed usages of the South, 
O, 2, 1*4) declares that such usages are valid in the countries 
where they prevail (1, 2, 5*6). Kaufilya directs a survey of 
customs in the empire, and apparently the Maucyan empire main* 
taioed such a record as the British have attempted to do in the 
case of the castes of the Punjab (GrifBo, Tupper) and the Southern 
Maratha country (Steele): 

Daa^ti'grSma'kida'Stffiigb^iSftOm dharma-vyavakHra-cari- 
tfasamsthSnam 

. . . tiibandha-pustakastkam k3ray$t. {Af^has/Saira, p. 62} 

Manu recognises caste*usage for all the four var^^s (11, 1$) 
.and local, guild and family usage <V11I, 41). The king should 
decide cases according (o both Dharwa and local usage (VIII, 3). 
Yaj&avalkya gives precedence to local custom (1, 343) in the 
Administration of justice. The King must punish members of clans 
^kuia), castes, guilds (s're^t), corporations and provinces^ 

who depart from their respective customs (I, 361). The adminis¬ 
tration of civil law should not violate amj-ti rules or usage (II, 5). 
The usages of guilds etc., are termed samaySb (conventions), and 
tbe king should enforce them, when not opposed to true Dharma 
(It, 186). t>T. Jayaswal maintains that such sam^yos do not con* 
^titute real customary law but represent deJgated legislahon. {Mont* 
.and YHjHavalkya, p. 76). 

Brbaspati declares emphatically the inexpediency of not 
muntaining the usages of localities, castes and kuJas, as the 
people will get discontented Of they are not maintained) and 
4he king's strength and wealth will suffer thereby. (1,126, in my 
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editioo). Vijf!3fl«s'vara, is discus$iB$ YljSavalkya« 11, nS-X29 
declares th&t the teiits on succession and partition mostly repeat 
wbaC actually prevails in the country. iLokasiddhasya anuv'Sda^ 
kSnywa pr^iy4na astninprokarafje vacanSni). MUramfs^ra {Vira’ 
miirodayt^, says: “All nihandhakSra^ recognise that smflis 
on civil law simply embody recognised usage.*' {prSyt^sa vyavti- 
kara&mrtinSiH lokasiddh SrlhSiiuvfidakeitvattt iti setkaltt-niboth 
dhi^hik abhidhanat.). MUaka^lha says: “ the science of judicial 
administration is based like grammar on u$^'*. (Tra. Kane». 
191Z, p. 169). 

Manu lays down the rule of following family usage (IV, I7S): 

YenSsya ptiaro ySiab y^fia ydlSh pitatnahab I 
Terta ydySf satBrn fftSrgOfn tena gacchart na mfyirte II 

' The path by which one's fathers have gone, and that by 
which grandfatbers have gone, by following it, one moves on the 
path of the good, and by following it he does not sin I' 

The verse may be described as a charter of conservatism. 

The theoretical basis of the validity of custom, according to* 
Mimamsa, is that it derives its authority from a lost or latent 
smfti or s'ruti text. But, as one has to make two presumptions 
to secure recognition to usage, as against one For a sr/irTt rule^ 
Qsage is held to be inferior to explicit smiH rule. 

Jaimini's aphorism (I, IH, 7) that is valid without 

reference to its causes is to be limited to wordly matters* 
(K. L. Sarbar, Mintatnsa Ruies o/ Interpretation as applied to- 
Hindu Law Ttxts^ 1909, p. 74 and pp. 238*239.) 
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47, «. 25*26. EfiUAi, Validity of all Texts. Bkavakyatvam 

Bkavakyatvam has been regarded as a conspicuous example 
of legal Action *’ which has been useful in the development of 
Dharmasa$tra and Hindu law. (S'ankara^ma S^astrl, op. cit.,. 
p. 170). 
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Absolute un&nidii^ and concord are held to exist between all 
texts on the same subject and all 9^ti passages also. The 
presumption is warranted by the fusdameotal assumptions of 
MimSmsa chat the source of all law, and of all knowledge is the 
Veda, and that the Veda is eteroali infallible, universal and derives 
its authority from itself. It does not recognise any growth in the 
Veda or any possibility of evolution in Veda or itnrH. Homogene* 
ity is a characteristic of the Veda. Self'ConsistsBcy is its mark. 
The idea is signified as Bkov^kyatva. The consequences of the 
presumptions are that coxisistency and harmony must be deemed to 
«xist between one Veda and another, between one passage of 
S'rwff and all others, between one smrii and another, sod between 
9rtUi and smrrf, as well as between smyti and ScSra (custom, 
usage). The Sslih^ntar^dhiharaija section of Pvf^amimZfncaa 
maintains that all 9Skh&$ speak with one voice. Inconsistency 
between smr^ precepts, ss in the rules of oiarrlsge of BrShma^as 
with women of the other three castes (Menu permitdng all three, 
^jflavalkya permitting only marriage with k^iriya and vai^ya 
women and later ernSrias prohibiting marriage outaide his own 
caste to the Bribmaoa) or the practice of myoga, is explained away 
by the doctrine of limited applicability to particular epochs, or ages. 
The remarriage of women in the five cases sanctioned by Paras'ara 
0V, 50), is rejected on the ground of Kalivarjya, and as simply 
repeating an old and defunct rule. (Midbavicirya’s commentary 
on I, 54). Similarly, by the application of the principle of har* 
mony involved In this ny3ya, sfftfti rules have to be harmonised with 
valid usage (samayS^ra) and should be rejected if contravening 
them {vtrodhe). Many illustrations of the way in which this nySya 
has been applied by commentators and smariSs are quoted and 
explained by Mr. C. S'ankararSma S'&stri (Fictions in Hindu Lai», 
pp. 142 ff.) On the application of this principle to reconcile coO' 
diets, the doctrine that acitra or usage, which is valid, is only that 
of etftktfs (the elect), gives rise to apparent didtculties as many wrong 
acts condemned by conscience or int^H are remembered of heroic 
characters of the past. Are such things valid if done now ? The 



152 


lU; AD HARM A 


answer is ' f!o\ because the test of vaJid cooduct is whether it 
has been pursued by its author with the consciousness of doin$ 
a thing: which is meritorious. Accordiogilyf the moral lapses of 
old sagfes, heroes and gods, are no precedents. (Ftch’oru in Hitidtt 
Law , p . 133). 

ns 

47, Jl. 26-27. Anonymous Texts 

The question of their admissibility is thus stated by Mitra- 
mis'ra {Vlratnitrodaya, FaiibhSgS*prakSsh, pp. 17*13) : 

" In several vporks of authority, certain quotations occur, which 
are i ntroduced merely thus;' to th is effect Is the sinjii' ‘ to th is effect 
is the »hka'. (The authorship is indeterminate). Such quota* 
tioDS are authoritative in as much as they have been unequivocally 
accepted by great men. What is styled ^at-trims'anmatam is 
not SO authoritative, according to the Kalpataru, because it ia 
accepted only by some, being rejected by others. Bur VijSanes'* 
vara, Apararka, S^api^i and others regard its citation as authorl* 
tative. This is only proper," 

Yadapi smarirnSma onirdisya ' atra ' aira i'lQkaif' 

\iyadi pr9m3ijika-Kkhanam, tadapi avigHa-tnahajana' 
parigrhitaiv3ipramS»a*H, ‘ St»jiyantarg$u‘caityanenatva 
sarfigfhitam viditavyant. ' Sai-trini$ann%ot3dikarn' iu 
bawcideva parigfhtfatvSl apromatjam ityuktain Kalpata- 
mrja~ ViSli&ntyoara-ApardTka-Sulap^rji-prabhrUhhistu 
pramaiiativ%n a porigrhitam. Yuktam ca 4tat ." 
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47, 1. 27. Justice and Good Consciekcb 

The rule of equity and good conscience is implicit in the 
dicta of Manu and l^jCavalkya on the “feeling of satisfaction, 
which the good get" (SsdhunStn Stmanastugtifj,, Manu, II, 6) and 
wbat one finds to one's liking (svaiya ca priyamatmana}}), (Manu, 
II, 12$ and Ylj&avalkya, 1, 7). To guard against caprice being 
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taken as equivalent to consdesce, the commentatora explain that 
the satisfaction should be that ^bich only those who are both 
learned in the Vedas and righteous fefll> thereby relieving each man 
of tbe privilege of deciding what he should do according to his 
likes and dislikes. Medhadthi points out (ed. Jha, 1» pp. 68-69) 
that tbe trustworthy character of such learned and good men is 
the guarantee of its not being misused. *' When tbe learned and 
good feel satis&ed as to the righteousness of an action* it must 
be taken as right, because such men will never feel satisfied with 
anything that is wrong.*' 

But equity and good conscience can not over*ride dear l&w 
or revealed text. This is made dear by Vis'vaiupa {YSjUa.y 

I, 7, voh I, pp. 13*27) who points out that the satisfaction which 
one feels should not be in action which runs counter to Vedic 
injunction, or smfft or is due merely to Hdgets. KuUSka (Mantty 

II, 6) lays down that “ self*satisfactioo ” is authoritative only In 
regard to matters in which an option is open, following the S9itSk- 
fars which rules that tbe rule of satisfaction applies only to cases 
in which there are several lawful altersatlves open, one of which 
has to be chosen. This is also the view of tbe SmjOcandnkS 
(Samskarakaod^, 5). 
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47, f. 29. Insight or Intuition 

Tbe application of reason, or tbe power of inference to tbe 
resolution of difficulties in evidence is si^gested in the law books 
YljSavalkya, II, 212. Vi^usmrii recommends the appli* 
cation of reason (yukti) to the determination of the genuineness of 
documents. Vyasa, FraiSpati and other writers advocate the use 
of yukii for the proper construction of documents. But tbe most 
powerful advocate of the application of yNkIt is B|haspati. Over 
and over again he says (XXVI, 4, 49, 50 in VyavSharakSt!4a) that 
tbe determioadon should be In accordance with intelligent appreben* 
sioD (yukii) as otherwise there will be disaster: 

YublyS uibhojaniyam tat, anyaih^ anarthakam bhavri 1 
20 
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He illustrates the disastrous effect of the faUure to apply yukti 
to detennige whether ooe is a thief oi not, a good man or oot, 
by the coadetnaation of the sage Mfi^davya for theft: 

Cauro-acauf^ sS^hoiKSdliuh }5yat6 vycnaivStdah I 
Yuktiw viiiS vicsretje gataj^ II 

{Vyoo., I, U6) 

He would apply it to determine the preference in cases of corffict 
of laws: 

Dharmapllsira-virodhe iu yuhti yukto vidhib smTtaii I 

(ib. IX, 8) 

He denouDces vigorously in a famous verse depeodeoce on the 
letter^ of Cbe wrictea law (s^Ssira smftt) without an intelligent 
conception of the spirit through yukii: 

Kit^am ffllstrttm-Ss'ntya na vaktovy^ vininjayah I 
Yukti-htne vicSn tu Dharma-hSnif} ^rajdyait ^ 

{ibid., I, 114) 

“ A decision should act be arrived at by solely depeodiag oa the 
i'Sstra, for, In an enquiry devoid of the application of reason 
(yuka), there is destruction of Dharma/’ 

It is natural that with such powerful saacticn as B;haspati’s, 
King Someavara should eaioia the magistrate to award sentences, 
not by mechanically following smffi precept, but by the exercise of 
his own reason (yuhtt): 

Pramatii nis/citaiv^i dtoyjaV vicdriH I 
YuktyS dandom nrpab kurydt yathS (hiJSnusSrataJf^^ 
ManasollQsa, ed. Gaekwad’s Oriental Series, y. 1286> This is a 
conspicuous illustration of the extended scope of the application of 
yukti by a king of the twelfth century. 
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48, i. S.HAcceptance op the Usages of Pratiloma Castes 
Todarttnanda and Viramitrodaya, VyavahSxaprakIs'a, (ed. 
Jivicanda, p. 120) cite the following verse from KitySyana : 
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Praiiloma^asut6fu tath^ dvrga-niv^sip* I 
Viruddkam niyatoni prTlkuf} tom dhartnarH na vicSlayei 
i.e- “(The Kiog:} should act disiegaid the hxed ruJes of conduct 
&moDg those who belong to the ^rattYoeitf csstes and among the 
inhabitants of the forts (or inaccessible mountain places) even if 
they arc opposed (to rules of SPtfti)” (Tra. Kane, KittySyana, 
1953, p. 125.) 

The rule in a slightly different form is cited by Lak^mldhara 
in VyavahSrakaipatoTu as from Brhaspatl: 

PratilcmaprasutSnom tathS durga~niv3$iit3m I 
SSstravad yatnato rak^S sandigdhau tddhanam tu sO N 
One of ^ratilcm a birth was deemed so degraded that to call a 
person a pratilomaja was an offence {YdJKavdlkya, 11, 207.) 
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48, u . 5 6. The Usages of the Good S^Odra 

Masu gives the sources of Dh/trma in the following S'loke : 
Vedo akhilo dharma'-mtUam SmfH^i’iU ca tad-vidSm^ 
KcSra»caiva iSdhunZim Stmanasiu^iir^va ca H 
Buehler translates the verse thus : 

“ The whole Veda is Che (Arst) source of (he sacred law, next 
the tradition, and the virtuous conduct of those who know the 
Veda (foitber), also the customs of holy men, and (finally) self* 
satisfaction.” {S.B.S., XXV. p. 30.) 

Medhititbi construed " the practice of good men ” {sSdhunSm 
dcSralf) with “learned in the Veda” itad-vtd3m\ and correlated 
goodness and Vedic learning, coalinirg valid usage, as a sonroe of 
Dharma, to those who combined both, f.e. Br&bmagas. The com* 
mentators following him distinguished between ytla (conduct) of 
those learned in the tradition (smfft) and usage {dclir^ of good 
men UsdhtinSftii and held, like SarvajBa*DirayaQa, that the latter 
was inferior to the former on account of the possibility of incorrect¬ 
ness of the tradition on which usage was based. That the distinc* 
tion was not perhaps originally intended is evident from the 
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circcmstADCe that Gautama, (I, 2) refers to s-ila (coodoct) oaly, 
while BaudhSyaoa (I, 4) and Vasfstba (1, 5) refer only to usage or 
practice isgetma and 3c3ra). The origioAl belief was that among 
those learned in the Veda aad tradition (sr^rtt) there could be no 
differecce betweeo conviction and practice. But valid usage was 
held to be those of Bribmanas only. Mttramis'ra (c. A.D. 1610) was 
the 6(et to make a break by suggesting an alternative interpTeta* 
tion- In Viratniirodsya, ParibhisS'prakSs'a, p. 9. (ed Chow- 
kbamba, 1S96), be suggested that, as an alternative explanation of 
the verse of Maou cited above, the word "Ocarafy'' should be 
connected with SSdAunSm," when the meaning would be that 
even those not learned in the Veda are to be accepted as authorities, 
if they are men free from weakness and defects, and in such cases, 
the usage of good S'^as (SacckikfrS^) becomes authoritative. 
Though Mitrami?ra restricted; the applicability of such usage to 
S'iidras alone, even then, the break be made was definitely 
important, and a concession to the altered times. The passage 
is important enough for full citation: 

“ Atho*j3, 'Sc3rcsS'CCtiva iti cchtdah. Bvam ca 

a^v^ditviddm k^itfa’do^’ptbru^QifStn ScS/’ahprofttSijtM. 
Talks ca sac-chVdrady8cSra}y tat-putrSt^n-praii hkavati 
pramStyam.” 
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4g, 1 . 10. SUPERSESSIOK OF S'istAcXra bv SXdhOnam-XcXra 
la the earlier authorities emphasis is on Siita, explained in 
the Maskari-bhS^aA& * avagata-vedSrtkS^ ’’ (men proficient in the 
understanding of the meaning of the Veda) and “ sva-dhamta- 
vasthitsk " (men rooted in the discharge of their own Dhsrma 
(Gauiatnastfifti, ed- Mysore, 1917, p, 453 and p. 456). Gautama 
(XXVIII, 49 and 51) rules that “ in cases for which no rule is given, 
the course should be followed of which atleast ten (BrShma^as), who 
are well-iastructed (in the Veda) i.e. Pifiafy skilled in reasoning 
and uncovetous, approve. . . . But on failure of them, the decisioa 
of one S’roiriya, who knows the Veda, and is properly instructed 
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(\a tbe duties, sbsll be followed) fa doubtful cases." (Buehler, in 
S.B.S., II, 1897, p. 310), 

BaudhSyaoa (I, 4*$,) after laying; down that the source of 
Dkamui, after the Veda and SfnrH, was S’iffSermr, proceeds to 
describe the qualities of the 9>i^,a as “ freedom from envy, and 
pride, tbe possession of grain for not more than ten days’ consunip* 
iiOD, and freedom from covetousness, hypocrisy, greed, perplexity, 
arrogance and anger: ” 

vigataniatsarS}} nirahettiik$r8^kuf^bh%'dkS7iyS^ 
alolu^Sb dawbha-darpa-lQbha-inohct-krodha-vivarjiiSjf I 

Vasistha (I, b) defined the s^a as " one whose heart is free from 
desire ” (sn^tah punak akSm3tm3.) Vodic learning, ascetic un* 
worditness and saindtoess are old qualificfttioos of the whose 
practice or precept was to be followed where there was no clear 
rule. While re^affiiming the position of the 9ista as tbe declarer 
of Dhamta in doubtful cases, Manu defines the quaIi6cations of the 
sn’ifo (Xll, 108-9): " If it be asked how it should be with respect 
to (points) of Dharma which have not been clearly stated, the 
Answer is that what Brahmarjas, who are also 9i^tas, propound 
should clearly have force. Those Brahmajjas are deemed 
who, in accordance with Dharma have studied tbe Vedas with 
their appendages, and who perceive by tbe senses the revealed 
texts as reason for distinguishing right and wrong.” The 
appendages of the Vedas are slated by Medhitlthi (ed. Jba, 
II, 1839, p. 487) to be the ItihSsa and Puratja. To these are added 
the Vedadgas by the SmfticandrikS (ed, Mysore, Satnsk8ra, 1914, 
p. $) and the Mimimsay Srnrti etc. by Kulluka. 

Manu’s injunction (II, 6 and 12) that the 3cara (custom) of the 
^ood {iSdhwiam) or sadSc3rah should be regarded {TantravZirtika, 
p. 143) as one of tbe sources of must be read with tbe 

above injunction to refer doubts to and the good men " be 

had in view treated as those fully qualified to be designated 
Tbe equation Si^ah, Sddhub Is accepted by the commentators and 
digest makers, like Vijfiane^vara, Kulluka and others {Kitak^S, 
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I, 7. and MAnu, II. 6) but tb« tendeiKy is to both limit and broaden 
the old concept of the aathority competent to decide doubtful cases. 
Thus, Vij'varupa {c. a.D. 900) (commenting on Yajnavalkya. I, 7) 
would limit sadMra to religious and spiiitHAl, as distinguished 
from temporal or wordly acts of the good men. On the other side. 
M&dhavScarya (c. 1350) gives the power of interpretation as 
gSdhavafj, ‘‘to the elders of each family and tribe." (ed. Bth. hid., 
p. 100). and Mltramis^ra gives a purely ethical interpretation of 
sSdtutvaJf by quoting the following fanciful etymology from 
VistjupurUrja: 

" Good men free from all defects are called sat, and tbelr 
practice, Scaraija, is called serdScSra." M i tram is'ra further brioga 
the practice of the good S^dra within aadSc^ra, so far the Dhama 
for the last vanja is concerned. 

The supersession is manifestly due to the impossibility of 
finding men with the qualifications laid down for and is an 

illustration of silent adaptation. 
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48, U. 10-14. AnIUUS against the X.EARNSD S'Cdra 

A^vaghofS in bis Vajracchsdika claims that the S'udra Bud¬ 
dhists were as learned as Brahma^as. The S'Gdra was excluded 
from Vedic but not from secular studies. Among Buddhists there 
was no exclusion of S^dras from any kind of learning, and they 
were eligible even for the monastic life. The Buddhist monk was 
identified with the learned ?Gdra and much of the animus against 
the former was transferred to the latter. YajSavalkya (11 • 235) 
lays down that he who feeds the S'odia ascetic at religious and 
srsddha ceremonies is liable to punishment This is obviously 
aimed against hospitality to the Buddhist monk. Such bitter state¬ 
ments as that the S'Cdra who has learned even the alphabet should be 
kept at a distance reflect only the animus against the Buddhist. The 
Buddhist ascetic is described by Kau(ilya {Artkas'dsiTa, Mysore ed. 
1909, p. 199) as vfs^la-pravrajiia—i.s. S'udra ascetic. 
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Menu's hostihty towards the^udiais primarily towards th« 
learned Sudra, the controversialist, claiming eqoality and freedom." 

Mariu and Ys^awdkya, p. 92.) 

Manu’s references to ''Sudras who assume the marks of the 
twice*born" (S’«dr2fms'co dvija^U^ginah ; IX, 224) and heretics 
{PS^andina}^, IX, 225) as well as those who follow prohibited 
.pursuits {VikarmaithS3^, IX, 225) are to liuddbiste. In XII. 95 
Masu alludes to then as those outside the Vedas 
The Vi^upur<itja cooderuDS the village mendicant and Jaioa 
ascetic {GrSma-y^aiui nirgrantho bakudo^o durdsadab)- Xhe 
^at-trintsanmaia, ed. Chowkbamba, p. 174, rules that a bath with 
clothes on ia the prescribed punhcatioa when one touches Baud' 
dhas, PSs'upaCas, Jainas, LokSyatas, KSpilas, and the twice*bois 
who follow forbidden pursuits. 
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4$, u. 17-2$. Limits of AryXvarta 

BaudbSyasa (1,2, \0) lays down the limits of Aryan occupation 
and indicates the areas which one can visit only subject to penance ; 

Pr3g~Adars'an3t, pratyak-KSlakavanZt, dakfivena-Hima- 
vantam, udak-PdriyStram, eiat ^rydvartam. Tasmin ya 
Sc3rab sa pramSijam. GoAgd- YomunCByor'afttaram itytke. 

AtkStra BhSllavtno gdthSm udSharanli : 
Pas'cat~$indhur~xnsaraiji Swry<TSyo<fe^<sn 0 m purah I 
Yavat Kr^ffO vidhSpati tSvaddhi hraktHemarcasttm H Jti: 

A vaniayO'Ariga-MagadhSb SurSpr3 Dak^tjdpathSb ^ 

UpSvtd Sindku-SauvirS ets samlnrfia'yonayab'^y 
ArattSn KSraskarSn Putjdfan Sauvfran VaAgSn Ko' 
liAgSn 

Prd^mSn iH ca gaivS Punits-siotn^na-yajefa-aarvapr^- 

(haya va. 

AthapyudSkaranti: 

Padbkydm $a kuruia papam yab KaMgSn prapadyaU I 
taaya prahur-Vaifvanaram havih. li 

d 2, 16.) 
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It will be seen tbat tbe areas which Baudhayaca excludes from 
Aryltvaria are the Punjab, M^adba, Ahga, VaAga, GujaxSt, Siadh, 
the lands south of the V:ndbyas» as well as Rajputana and MSlwa 
Qortb of the range. 

S'aDkha*Likhita lay down; 

PrSk~Sin4kuS(XuvirSt, dak^iiifru* Himavatdl^, pasc&i 
KBnipilyity udak PQriyJttr^s arur^adyam brtfhne- 
varacasam. 

They thm exclude the lands of Sindb and Sauvira (Kathiawar 
and Gujarat). 

Pai^lnast lays down: 

A‘Hit7tavataJf, ^‘ca KumSrySff Sindkur-Vaiiarartf'fU^- 
Surya»yodayanatH ^urajf ySvad~v8 kfpta-rrtfgo vicaratt 
iatra Dharma^ catu^Sd: hhavuti 1 

The lands described as the eastern limit include Orissa. Baudbl* 
yana (as quoted in Virofniirodaya, Panbb^l'prakas'a, p. 58) adds 
that he who visits Adga, Vadga, Kalidga, Magadha and Sauvira 
except on a pilgriinage must undergo new samskSras fpunas- 
santskSram arhati). 

SHanudmfti, II, 22'25| lays down that tbe Aryan country runs 
from sea to sea, east and west, and mountain to mountain, i.e. tbe 
Himalayas and the Vindhyas, north to south. He adds that where 
the black antelope naturally fiouiishee the country must be deemed 
fit for sacrifices, and the lands (where it does not) as those of 
barbarians. 

^■samudr3tiu vaipwrvSt, S-samudraitu po^cimai I 
Tayor^^dniarm giryt^ ^rydvartam vidur-huddif 11 
^ffn(3sSr0s*fw car 0 ft mfgo yatra svabhdv^af^ I 
$0 jHeyo Yt^Miyo d&sro mUccha-des'a$tu aiafy-Paraff H 
The definition of the limits given by the Bhallavjns, a school 
of the Simaveda, is quoted with approval by Vasis^a (1,15): 
Ath^i Shaliavino Niddftt gSihSm uddharanii^ 
PascSi-Sindhur vidASraigl, SZryoiy^dayanam purab 1 
y3vai-k{pjobhidh5vaH tS^ad-vai brahmavarcenam il 
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That is to s&y, the western boandary of AryO^varia is tbs 
Indus, the east«m the Suryodayaaa, and as to tbe QorCb and south, 
the habitat of the black antelope. 

That the lands which are free for the antelope to roam over, 
for barley and the fiits'a grass to grow, and whioh are full of holy 
places are those which the wise will live in is stated in the Xdi- 
purStja, as quoted by the Vtramitrodaya {op. cit. p. 57): 

Kr^ijasSrair yavair darbhaijf cdiunantySsramftistathS^ 
Samfddho dh(tr7na'd$S'<iO‘t<tr*i ilpryercin Xfipas'ctiab 
It will be noted that the emphasis is also on the prevalence 
of the varnSs^ama'dharina in the area. This principle is stated 
explicitly by : 

CStur-vorfjya-vyavasthSnatn yatra dee’s m vidyato i 
Tam tnleccha-des^ant janty^it AryStvariam-atiutk-param 11 

For other quotations see the Paribh&f&*prak^a of Vlrapiitro- 
daya, pp. 58*60. Dr. K. P. Jayaswal {Manu and YajTLsvalkya, 
pp. 27*29) discusses the subject, and concludes that the extension 
or restriction of the area of Aryan usage coincided with the advance 
or retreat of Brahmankal rule in the land. 
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48, t. 32. Apad-dkabua 

In times of distress occupations not normally allowed to a 
vartja are permitted to its members. These are summarised in 
Manusfnrti, IV, 81*104, with specifications of the occupations 
which even in distress a Brlhmana should not follow. Distress 
is held to know no law, and a Brahmai^a who accepts food even 
from the most degraded is no more tainted 'than the sky by 
mud’ (tb. 104). YajSavallcya deals witb the same topic Id the 
section on expiations (III, 35*44). He too bolds that afflicted by 
distress and eating anywhere the Brlhmapa incurs no sin needing 
subsequent expiation. 

Pari^ara is even more emphatic. During revolutions, {des'a- 
hhaft^a), foreign travel or exile (pravSsa), affliction {vyoiana), let 
21 
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one save himself first, and then think of performiz^ Dharma. . . 
When times of distress have to be tided over, one should not think 
of purity or proper eooduct {s-aucicSra). He should subsequently 
perform expiation (when the pressure is past) and act according 
to Dharma " (VII, 41 and 43). Again, he holds that '* the BrShmapa 
who eau in the bouse of a Slldra in a time of distress is purified by 
bis mere feeling of regret or by rauttering the dntpeida ” (XI, 21). 
This exemption applies only to periods of distress as the food of the 
S'udra is held to be capable of making a Brahmaria lose his caste 
(XII, 32). 

For other texts on Afad-dhanna ApastambSy 20, 10*21 t 
Gautama VIU, 1*26 j Vasi?tha,ll, 22«29; BaudhSyana, 11,4, 
16.21, and Viptu, II, 15 and LIV, I6'21, and the commentaries on 
the relevant passages of Manu and YSjnavalkya. The principle 
was capable of considerable extension, the only restriction being the 
avoidance of those occupations which were specifically named as 
inadmissible even in times of distress, i.e., when one could not 
live by following h:$ vertna occupatiou. 
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49,1/-1*2, VovAoas AND Visits to Prohibited Areas 

Baudhfiyana (II, I, 1.2) places sea*voyage {samudra-sa'ii- 
ySnam) at the head of a number of offences which cause loss of 
caste (pattmJySfti) which are only less heinous than the ioexpiable 
sins (mah<^Stak3b)~ But he also tnentioas sea.faring as one of 
the special customs which are allowed to the people of the north 
(I, i, 2, 4> Athattaratatf . . . samttdraySnam iH% but be rules 
that if the special practices of the north or the south ace put in 
force anywhere ^e, It would lead to sin (I, 1, 2, 5), Manu 
(111, 153) forbids sea-voyages by implication by laying down that 
those (dviyas) who do so should be avoided, ivaryaniySb pfC*yaU 
natah. III, 166). Apparently the sea.trade for which he provides 
no fixed rates for conveyance, were to be undertaketi by others. 

In the BfhannSradlya’purana (cited in Dhat^na-pradfps, 
1937, p. 50} it is implied that the re*admissioa into their varfiaai 
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tbcM who bad ^o« od s«a*voyages was allowed before the Kali* 
yuga» because they are stated as disallowed m the 

Kaliyuga: 

S<%mudra~yitrS-svXk2trai^ kamaijdalu’xidhBrttytcifn 1 
DvijSndm asavartimu k^nySg^i^gaiam tathS H 
DevarScca sutotpaiii}} tnadhuparke parorvadhai^ I 
Mtimaddanam yaih^ sfrUddh^ vStiaprastSsTOmasiathS 11 
Daiiakitatffy^ft kanySya}} putiardStutm ptrrasya ca I 
Dirgha-kSl^m brah/nercaryain HaramedkS^S'vam$dhahau B 
MahSpraiihanrtgamanam gowedhag'ca iatha makhab 1 
imSn dhartHiln Kaliyuge varjy^tdhTify mani^fjah. 11 
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49, ii . 6*8. Relaxations of Yuga-Dharma 
ParS^ara (I, 35} lays down: 

Vtig^-yuge tu ye dharmah tafra tcitra ca ye dvtjSb I 
uifidS ua kariavyd yuga/Up3bt (e dvi/Sk. II 
This iodicates that rules are to be diderect for the different 
cycles of time (yuga). Tbe principle is that duties will be proper* 
tiooed to the capacity of men in different cycles, it being held that 
there is a deterioration of capacity and power from tbe Hrst to the 
fourth yuga, and in the fourth ^ug<z itself with the lapse of time. 
Many rites like the sacrifice of cows and the doing of many acts by 
ancient sages, which cow perplex us, are due to the superior potency 
of tbe people of those ages. The point Is brought out by the 
S'loka Apatamba: 

TsfSnt tejO'vie’efena pratyatSyo na vidyaU I 
Tad~aiivjk^a prayuJljSfiak s%daly<narako narak U 
The point is brought out by Btbat*Pax&s'ara: 

Yuge yuge iu ye dhartndlt tegu ye dxnjd}} I 

Te dvijS nSvamafitavyd yugar^S hi te dvijdjt H 
A long catalogue of various practices, which are now condemned for 
the Kali.yuga, is given in tbe extracts collected on pp. 50*56 of the 
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leceotly published Dharmfipradspa (Calcultdi 1937) from the 
Par3»ara'M3dhaviya, ed. Islampurk&r, 1, i, pp. 128*142. 

The reduction of the ancient rigor of duty to women and the 
men of the different castes is illustrated by Parls'ara’s chapters on 
purilicatioD. A married women is prohibited from performing 
vrafas {vows necessitating austerily) as by doing so she would 
diminish the longevity of her husband (IV, 17). A married women, 
who has lost her husband by flight, death, or by his sariynsfi, or 
impoteocy or becoming an out*caste, is eligible for re*marriage 
(IV, 30). The S'ildra need not observe fasts (to secure purification 
for a sin), as by making a mere gift be can secure the result. 
(VI, 51, repeated in XI, 28.) 
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49, a . 10*12. Relaxation of Duties for S^Odras and 
WOUEH 

Sri BhSgavata rules: 

Sin-rudra-dvijabandh^n3nt trayo na sruii-gQcarg I 
]ti Bh3ratamS\hy3nafn muttinS ifpaySf/tT^afti 

f .e. ' For women, S^raa and degraded Brahmanaa access to the 
Veda is shut and the compassionate sage has provided for them the 
MakSbhSrata instead.’ Commenting on this dictum, Mitrami^ra 
states (Paribh3f3, p. 37) that the knowledge of A/m an which the 
Veda will give can be equally furnished by the epics (Purgpas). 
^ucixas and women are entitled to knowledge of the Atman 
but not through the Vedas. He quotes another PurSua to the 
effect that the devout ?udra acquires true knowledge through the 
reading of the Puiiiqas and that according to some sages there is 
parity between women and S'tidras; 

Asii s^rasya s'us'fit^olk purfff^gnaiva vsdanam I 
Vadanti hecifi fnunayab strtrjam s’udf^S'Sam^natSm 

Like others who die at KS^i they oan obtain tnukti by death there. 
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49, ll. 12-15. Upanayana for Women 

Dr. A. S- Altekar in his Postiton o/ Wo«^n in Hindu Civilisa- 
Hoti, 1958, shows that origioally girls had wi>auaya«i(z perfornsd 
for them like boys, aod performed the daily Seoidhya rites, as Slta. 
is said to have done in the SwuiaTak3n4^ of the R3iii3yaija 
(XIV, 48). Mitramis^ra in his SamskSra~prakS$'a (pp, 402*405) 
deals with the qoeslion of upanayofia for women. HErlta is cited 
to show that women are of two classes, BrahmavSditii and 
Sadhy^wTdhuJi ; the former has the sacrificial fire, study of the 
Veda and alms within her own house; the latter has 
done when marriage is nigh, and then the wedding is celebrated. 
Yaftia is quoted to show that in past ages {purS-kalp^) girls used 
to have the girdle of upananayana {mauHji-handhanarH^, study of 
Veda, and the recitation of the SivUd, when their fathers, uncles or 
elder brothers used to teach them, and arrange for their daily 
begging within the house itself, but the girls were to abjure the 
wearing of the antelope skin like the boys, and matted locks. 
The reduction of the duties of women, or as status, as modern 
observers may view it, is seen in Manu: 

The sofnskdras, which are done for boys witb Vedic mantraa 
should be performed for girls without Vedic recitation; the cocnple* 
tion of the samskSras for girls is for the protection of their bodies. 
It should be done in proper time and formT’ Maau rules that 
for girls marriage should be regarded as the substitute for ttpana- 
yana, as a Vedic ceremony, the service of the husband as equal 
to living in the house of the Guru, and attention to domestic 
duties as tantamount to attention to the sacred fire. Her associa¬ 
tion in all karma gives the wife an equal part in them with the 
husband, even though her function is passive. 

* As late as about 150 B.C. the freedom given to women to 
perform Vedic rites is illustrated by the NanSghfit ioscription 
of Queen MfiyanikS, widow of S'alakaxni 1, who states that 
she lived the life of hrahmacarya (after the death of her 
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busbaod, AS tbe faithful Hindu 'widow is so joined to Uve^ aad 
that sh« performed the RSja&uya and Aa>v{tmedha sacrifices. 
But, whether her claim relates to her association io these sacrifices 
as Pat(a‘.Vahtfi [senior ^^ueen) with her husband^ when lis 
peiformed them^ or by herself, as Dr. Altekar holds (op. cii. 
p. 243) it is hard to say, but the probability is In favor of the 
former view, as her description of her own life fits in with the 
Brabmanic ideals of the virtuous widow. 
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49, U. 16* 19. Reduction of Strinobncv of Rules of Taint 
T he rules of purification (puddhij were made less stringent 
in the later smrHs like Parls'ara’s, and the rules about the acQulsi* 
tion of taint (do^) necessitating purification were made easier, by 
application of the principle chat with waning power and the passage 
of cycles of time, men required mote lenient construction of offences 
and expiation. This is illustrated by the rules regarding untouch* 
ability (aspfS^a) following either oot'dvartja or some special act. 
Thus, according to a »loka cited in Oharmapradipa (p, 150), con¬ 
tamination which arises even from conversaboo with a low*boTD 
person or an out-caste (patita) in Krta-yuga, from touch in Treti* 
yuga, and from eating his food in the DvSpanuyuga, arises in 
the Kali-yuga only by actually doing the forbidden act. Paifigara 
ruled that the sin of as (assccieCion with these guilty of the five 
inexpiable sins {mahs-pstakt^ can be removed bv a vrate. Another 
dictum states that the sin of touching a CagdiUa is removed by 
looking after the taint at the Sun, (>b. p. 152); {Carj4^la&par»an4 
sadya Tidiiyam avalokayti.) Similarly, in the K|ta*yuga, one bad 
to leave the country in which there were out-castes and sinners; in 
TretS-yuga, it was deemed enough, if one left the village In which 
they were found, and in DvSpara'yuga the particular family con- 
ceroed i but io the Kali-yuga, it is enough to leave the actual 
perpetrator of an offence. At the same time, certain general e:r- 
^mptions from impurity by touch were given. Thus, artisans^ 
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cultivatorsi physid&os, servants, (dSsl-d3sa), kings, and learned 
Brahmagas are always pure (p. ISQ.) In festivals, pNgrimafes, 
marriages and sacrifices, there should be no coQsidsration of purity 
or impurity following touch (p. 151.) The literature of 
which is treated elaborately in the later and nilfaridhas 

(digests), illustrates the principles snggested in the text. 

VajSavalkya (Ill, 28*29) lays down automatio purification 
{sadyas'-yaucam) in the following cases: 

^tvijSm dJkpiSnSm ea yajHiyam karma kurvaiSm I 
Satn»vr<rtl'hrahmac^ri'd3t^'braht$ta*?idk*it tath9 ^ 

DSru vfvShs ea santgrSnfe des'avipiaet I 
Apady<tpihika^\9y9i>i sadyas'’9>aucam vidhiyaie li 

Other dicta aguost the occurrence of impurity in certain cases ace 
indicated in the following rules of Paithioasi and Adgiras: 

1. Atha deva-praii^^JiySm garja^ySirSdi-ka^mani I 
SraddhSdau piir-yaj^^ ea kanyS'dSne ea tto bhai^et II 

2. RSs'ya-nSyastu yena sySt etna rS}9i9 $va-tnaijdaU I 
PraySsyatatca sai^rSimc hems prSsih9nika sati M 
}ianirSdi~tarpafiair-^9pi prajSnehn PdnH-karmaiji I 
Ge-mnfigalSdau vaiyySnam hfp-kSldtyayste^i II 
^s/attcam na ihorsMoAe sa/vatr-Snyatra vidyats I 
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49, U . 19-20. Relaxation op Rule for Age, Infirmity etc. 

The rule of Cyavana (cited in Dharmapradjpa, p. 158) illu* 
strates the equitable rule lowering the amount of expiation in 
the case children, old persons and women: 

BSla~Vfddha'Sinii3m ardham pr3yasciifam ; X ^das>9t 
h9lajf; s^tai^rdhvarn vrddafy; 

Similar exemptions exist in many other sections of Dharmas^dsira 
for these three classes as well as persons who are ill. 
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50, li. 1-2. Struggles op Bhakti*mXrga Adherents with 
SwXrtas 

Tbe stru^fles of the saiots of the Bhakii-mSrga with the strict 
adheraots of Dharmas'Bstra are recounted in Hindu and ?aiva 
hagiology. To begin with, the saints were aot of the first vartja 
aad accordingly had do right to teach religion, according to 
strict rule. Again, within the fold of devotees {bhakteil}) the 
traditional rule of superior and inferior, and the inferiority of women 
for spiritual exerdses, was discarded. The saints often attacked 
caste distinctions, e.g. Kabir (R. O. Bhandarkar, Vai^tiavism 
ffaivisf**, 1915, pp. 70, 83), Caitanya’s repudiation of caste in 
admission of disciples, and by the Ucchi$^a*GaDapati sect (p. 14$). 
Some of them scoSed at the rites prescribed by Dhirrmas'Sstra. 
Thus H&mdev derided fasts and pilgrimages (ib. p. 90) and TukSrSm 
followed suit by condemning mere physical purification and 
mechanical rites (tb. p. 92) Illustrations can be easily multiplied. 
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50, U. 8-12. EMANCiPATIOM OF INDIVIDUAI. EaRHINGS PROM 
Familv Control and Joint-ownsrship 
For tbe Rotnau Law of the growth of individual right in 
one’s own earnings through the application of the principle of 
^ecuiiuffi catirens4, under which Augustus had conceded to a 
filius-/amiUu$ on service the right to dispose by testament of what 
he had acqiured lo the exercise of his profession, so as to give a 
soldier ultimately the right to dispose of all his property, including 
gifts, legacies etc. see J. Muirhead, Historicai Introductio/t fo 
Roman Law, 1899, pp. 322*323, as well Sir H. Maine’s Aneitni 
Law, ed. Pollock, p. 149. 

The Hindu Gains of Learning Act (Act XXX of 1930) provides 
that notwithstanding any custom, or mle of interpretation of Hindu 
Law, no gains of learning shall be held not to be the exclusive 
property of tbe acquirer. It has set at rest the old controversies 
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About the application cf the rules of Mann (IX, 206) and 
valkya (U> 118*119) and comments (hereon, supported by 
citations from N&rads, (p. 190 ed. Jolly) verse 10, Vasi$tha (17, 51) 
katySyana (ed. Kane, vv. 366 to 830) Vyisa etc. Tbe course of 
•evolution in freeing individual earn togs seems to have followed, 
as la Rome, the freeing: of Saurya-dkanatn (the earnings of valor) 
and vidyS'dhanentt (the gains of science or learaiag), so long as they 
were not acquired by tbe use of family property, from the common 
•estate liable to partition between cO'parceners, and then extended 
by analogy to tbe fees of the sacriUciai priest, gifts {dfina), commer¬ 
cial or trade eamiogs etc. The discussion may be followed in 
Vyavak3ra*nayubha (ed. Kane, pp. 124*123). 
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50, U. RfiPUCTION IN THE NUMBER OP VALID MARRIAGES 
The recommendation of Gindbarva unions for A^triyas was 
a recognition of realities, as kings often added women to their 
anfalt-ptira, after seduction. Inclusion of the form under marriage 
was in the interests of the girl. Later on, the disfavor into which 
it fell, owing to misuse, led to the rule that even a G&ndharva 
union slhonld be subseque n tly sanctified by a formal celebration, 
with religious ritea. 5es A}te)cas’& Position <if WQm$n in Bin^u 
^ivUisMion, pp. 54-58. Poets like KSlidise invested tbe GSn* 
dharva nnien with a halo of romance, but it is probable that it was 
Qot accepted except as an unpleasant necessity, since the subsequent 
form of marriage ceremony would be of one who was not a virgin 
•(AanyS). Commentators were bard put to explain away the rule that 
the bride should be a virgin, and had to interprete kattyS, as 
merely a term for the bride. The old approval by Baudhgyana 
^ the G^dbarva form, on the ground of' its naturally being the 
ecquel to love' {Snehanugatatvat, I, If, 11, 7) gives place to 
Testrictlon of it to the military casts and to tbe imposition by 
Zavala, for example, of a subsequent marriage ceremony ; 
GSndharve^u vivSht^u pttnar vaivshiko vidhify 1 
Kari<sopa»ca tribhir vanjaiff saMOyertSgnisnkgikalf II 
22 
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Devalft provides for the marriage for the first three varfjas^ 
implyiag that for the last vanja the coafinnatory religious cere- 
moDy was uoaecessary {vide, commeutary oa Manui VIII, 226). . 

136 

50, tt. 16-17. Adoption 

Prom brief rules the older sm^h's of a vague nature 
(Vosii^a, 15| l*10i BaudhSyana'fiitris'i^ha, XIV, pp. 334* 
336) a mass of discussion has grovm oa tbe topic. The valid 
s^traic justification for adoption is the necessity for a man to 
have a male chUd to perfonn bis obsequies, and save him from 
falling into the hell, P««^. A mao without a son is therefore in 
distress (dpadi). On tbe other hand parents in poverty may 
want to give away their sons to childless men who would bring 
them up, and perhaps g^ve the sons property, which they can 
not obtain from the natural parents. This also is distress (spad). 
The power Co dispose of a son is a remnant of the old patria 
Potestas, for which there is sanction In the story of S'unas'eepa, 
told in tbe Aitareya Bra/ime7^<r, whom his father sold to King 
Haris'caadra under pinch of poverty. The power to give away a 
SOD is limited, as the act is justified, by religious necessity of a son. 
Hence tbe rule that an only son cannot be given away in adop¬ 
tion. A device for defeating this rule may perhaps be seen in 
the recognition of a son belonging to “ two fathers ” (DvySmwfyS- 
yai^a). The filiation of an adopted son with the rights of rever¬ 
sioners has to be reconciled; and this leads to the rules of coosent 
of such reversioners. As adoption Is a creatioo by a magical act 
{daitahopu^ of a new son, the principles of consanguinity and 
conformity to probability of parentage, if the son can have been 
a real son, arise. The disputed rule of KQHka^pwdtja as to 
the invalidity of adopting a boy, whose c^a-karma (tonsure) and 
initiation {upanayana) are already over, is perhaps an attempt to 
tide over the difficnlty of adoptions by young men in arficvi^ 
mortis. The whole structure has been built up by legalists. 

See Ganganath Jha, Hindu Lav in its Sourcts, fl, 1933» 
pp. 217'219; and, Jolly, Law and Custom, ed. 1923, pp. 156*166. 
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50, U. 18-32. Status of Women (Gbnbrau) 

See my Ancieat Indian Bccnomtc Thought, 1934, 53-54, and 
Altekar’s Position of Wofnen in Hindu CiwlisatioH, passim. 

In Hindu law a woman is always unfreo or dependant, and 
is the terminus of the family. Gautama enunciated the rule 
{XVill, 1) AsvaiantrS dhartne stn. 

See flianu, V, 147-149, and IX, 2-3 ; YSjSvalkya, I, 1$3, I$6 ; 
Vi49U, 25, 4*6. 

See ^80 Gurudoss Banerjee, Hindu Law of Marriago and 
Sfrtdhana! Jolly, History of Hindu Law, pp. 76-81, and pp. 226, 
259 (history of female property); and Jayaswal, Manu and y^%z- 
valkya, pp, 225-235, and pp. 256-261. 
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50, U. 20-25. Workhouses for Destitute Women 
S ee Kautilya, 11, 23. p. 114; 

YSsva aH^ 9 kSgiHya^^ Profita-xndkova nyangS hnnyakS vS 
StmSrurm bibhrynfy; tS}} sva-dSstbhi^ OftusSryasopagr- 
aham karma karayitavydb! svayam Sgaccantlnam vS 
stitrasSlSm Pratyu^asi bkSif^-oetafttFoinimayam kSrayei. 
SUtra-pank^ariha-mStraiyi pradipoh. 

SiriyS muihasandars'ans anya'63rya>sambhSfSy8m v3 
PTirva'SHhasa-daffd^^h. 
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51,11.1-2- Wife Shares in Husband's Puhya 
A paatamba (11,16-19): 

No division takes place between husband and wife (16). For, 
from the time of marriafe, they are united in religious oeremonies, 
(18); likewise also as refards tbe rewards for works (tb^rma) by 
which spiritual merit is acquired, and with lespect to the acquisi* 
rion of property." (Buebler, 11, pp. 136-137). 
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51, U. 5-iO. B^haspati ok the Rights of the Wife 

Sm B^haspatiimrii (ed. Ranfaswami, Vyavahira, XXVI, 
92 . 94 ): 

ZmnSy6 ca ^•rvntSryaiS'ca ^iHhhih I 

Sanv^hant m^tS bhlfryO putfy^nfjyffpl^le samli H 
Yasya uoparatS hhSryn dihOvdham iasya jttaii I 
Jtvatyardhai>ariTt tu katham anydJy rooinupnuytit 
Th« theory ol the identity of buaband aod wife» each being 
iocomplete without the other, la found in a passage of the Viijasa’ 
neyi-BrShmatja cited by KuIHlka Id commenting on ManusntrH^ 
IX, 45. This passage is: 

Ardho ha dUnanafy / /asmSj-jSySim na vin4aU, naitSvat 
prafdyaie, asarvo h* t^ad-hhacati. Aiha, yadoiva /<^3m 
vindaic, atha prajoyaie, iarhi sarvo bhavati, TtfthS ca, 
slad-vedavido vtprS vadanti—* Yo bhartS sa-ixfo bharyS 
smrtS' 

*' A man is oQly half his self. Wheo he takes a wife, he ia 
incomplete, and SO not fully born. When be takes a wife only is 
he fully born and becomes complete. So. Bilbmapas versed in the 
Vedas declare; ' Verily he who is known as the husband is also 
the wife 

The verse of Manu, for supporting which the above passage 
was cited by KolMka, is worth qnotlng: 

Bt3v2nsva puru^ y^jSyS Stm8 praj^ti ha 1 
Vipt^ prShuh taihS caitai ' yo bharid s8 $w^tSngauS ' H 
The connection between the Vedic passage and the dictum of 
Maau is self'evident. 

The equality of sons and dai^hters, which follows from ana* 
logy, is Stated by Menu (IX, 130) thns : 

YathaivSimS iatkS putrafy, putrcfja dukita sama 1 
TasySm Shnani iaihatn anyo dhanam harei 11 
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“The son end one’s self are identical The daughter is eqxidi 
to the son. So when she, as one's self recnams, how can any one 
else take the estate ? ” 

It is a great progress to this stage from Apostamba (II, 14, 4) 
who placed the danghter in the line of inheritance after not only 
the sons but the teacher and his pupils. (The s^ra tuns ' Or, 
the daughter." Haradatta says that according to some writers 
the succession of daughters is on failure of sons, and that others 
hold that the daughter comes after the pupils of thegwfi^, who, 
according to an earlier slUra, inherits on failure of sons and 
sapitl4^s. Buehler holds the second to be the correct interpreta¬ 
tion of Apastamba's view.) (S.BJS. II, p. 132, u.). 
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51,2111*12. Right of Unmarried Daughter to Expenses 
OP Marriage 

The brother should spend from his share of the paternal estate 
atleast one-fourth oa the marriage of his sister. This is the rule io 
both Maau {IX, 113) and YSjSavalkya, (II, 124): 

(<r) M. Sv^bhyo ams'tbhyasht kanyabhyalf ^radadur-hhrS- 
taral^ Prthah 1 

Sv3t‘Sv3damsaccfriurbh3gainpatit3lf syur^fidifsavah If 
(b) Y. Asantkriiitu satnskSryS bhrStfdihify purvasamsbftah 2 
Bhaginyiwca nijSdanis'Sl dattvSinpam it* tunyakam H 
The rule of proportion laid down here was capable cf different 
iaterpretadocs, and, as described by Dr. Altekar (loc. cit., p. 290* 
291), might lead to anomalies. The intention of the jurists ia 
stated by Devala as making provision for the daughter’s marriage 
{SmfiiGattdrik3, p. 625). Viramitrodaya (Vyavahira, p. 532) 
bolds that a brother should spend an amount e^^oal to bis share 
if the fourth reserved for bis sister's marriage proves uisufRcient. 
Narada (XIII, 34) rules that a brother should meet the expenses 
from his own earnings if there is no ancestral property : 

Avidya/nSm piirSrlhe svSms’atnudhrtya vS punaff^ 
AvasyakSrySi} santskSrtzf^ bhrSt^bhiff purvafafnkriaih 11 
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Tliftt tbe marriage expenses of the daughter were a charge on 
the ^inj!y was established in Kau^ilya’s time, (p. 161): 

SanMvi^,a~$ama*ii as(mnivisi«hhyo n<Uv69anikafK dadyulyi 
ItaT^y&fhyaifca pradSnikam 

i.4. “ Brothers vho are unmarried should be given as much as the 
•cost of marriage of the married brothers: and unmarried daughters 
shall be given what is payable at their marriage/’ 

Kautilya logically includes dowry Is marriage expenses. 
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51, ll . 17-19. Marriage an Obucaxton to Woman 

Brahmanism laid stress on the value of married life for the 
due performance of religious rites, and the status of the householder 
was ennobled. This is indicated in Manusmrli, II, 77 1 
Yatka vSyum sama^ritya varianU sarva-jantevah I 
Toths grkasthatK Ss^tya variante sarva Ss'ramSl} H 
Hence, the Taitiriya Br^hntftifa (11, 2, 2, 6) declared that the 
wifeless person (widower or bachelor) was without yajtla 
he p 3 yc i^atnlkah). The MahS^kSraia iXdi. 114, 56) told 
a story to the effect that the busband-less woman was sinful- The 
obligatory nature of ruarre^e to women is illustrated by a verse of 
Yomasmrii (o the effect that a father should give a grown up 
maiden in marriage to a good man, if available, and if not even to 
a bod man: 

Dadyat guftavaU kanySm nagnikSm hrShmacarino^ 

A^i eS gunahiiiSya noparundhySt raJasvalSfK II 
The praise of the wedded estate is thus made by Vasiftha: 
Gfhaitha §va Pravrajet, g^hastha srS^ote yatafy I 
CaiunjSm Ss’ramaiiSm tu gfhasthastu visn$yato II 
Sarvs?Sm api vai veda‘Smrtt‘Vi<ih3nata^ I 
Grhastha ucyale S're^fah so tr$n etan bibharii hs II 
The upanayana of women was prohibited by YSjOavaJkya (1,15): 
and their rites npto marriage were to be done without Vedic 
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inatitras. Marria^ was the samskSra for womeo, and )t was to 
take the place of upanayana, accordtog: to Maau (II, 67): 

VaivZlhiiiQ vidhiiy strttiSm aamskSro vaidikafy smHah I 
PoHsi^il sttroT-v^o gfhUriho ainipari}tfiy& II 
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51, ll . 20-24. allegeo Boddhist Influence in Securing 
Sex EouALiTY 

Dr. K. P. Jayaswal, Monu aiid YsjHavalkya, pp. 234*235, 
argues that Che mind of the Brahmin lawyer was touched by the 
inferiority of women as compared with men in inheritance etc., 
b6ca%tst the Buddhists recognised the right of women equally with 
men to entry into the monastic order. The assumption :$ Incorrect. 
Hinduism does not make women spiritually inferior to man, even 
though it does not encourage spiosterhood or asceticism for women. 
Jainism made a distinction between 'Che spiritual capacity of 
man and woman (E. W. Hopkins, PeJigiom of India). That 
the ascetic life should not be undertaken by girls withont due 
spiritual urge was the Hindu view. The MahShh^rata mentions 
a woman, named Sulabhl, who practised austerity and remained 
unmarried so as to achieve salvation (XII, 325,103): 

SSham iatmin kuU j'StJ bhartaryasati madvidhe I 
VinSiS carSntytkZI munivraitnn D 
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51, «. 24*25. Indissolubility of Marriage 

Divorce (moifa) has to be dlstiDguished from separation 
{iySio). Manu lays down the indissolubility of marriage in the 
following slcka (IX, lOl): 

Anyonyasya aoyabhteliro hhaved-Untaraijontikab^ 
dharmah samSssna jT^ab str%-pumsayob parajy ^ 
'“Let mutual fidelity continue till death,' this may be con¬ 
sidered the highest law for husband and wife.” 
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The survival of the marriage tie even after death is one of the 
inducements held out to women persuaded to commit sati : 

TiSYttit'k^fi'Crdhakoill ca j^Snt romTitjx wSttUfi ^ 
Tfivat-kiUam wtsed-tvargatn bhartaratK yUnugnccati H 
Vyfila-grSihi yatkS vyZlcfii bilSd-uddJiarate haldi I 
Bvam uddhrtya hhartHram Unaiva saha medate 

iParilyarasiHtii, IV, 31*52). 

The rules of Yams, S'Statapa, and KStySyana allowing a girl 
married to an improper person to remarry again, are explained avpay 
hy MldhavScSrya {par3s>ara9*nj^i, vel. I, pt- 2, pp. 90'91) as 
relating to other yttgas and as inapplicable to the present times : 

So nycun punar’ttdvSho yugSuiara-vi^ftyc^. TaihS ca 
Aditya purSiji : 

V4^SyS^fiuuaru4vSh<stn Jyg^iSmram go-vadkam iaihd I 
Kalau pdfica ha hwvtia hhfaif-jSyJim kamat}dalun% II 

Kautilya accepted the nile that in T>haTma '^v'dh<t (the first 
four forms of marriage) there could he no divorce : 

Atfick^ dharma’vivSkS9l5fn. (p. 155) 

But if the husband and wife hate each other and agree to release 
< 01)6 another they can do so. 

The rules allowing remarriage of widows and women whose 
husbands have long not been heard of etc., which were probably 
•operative once, have been explained as interdicted for this age. 
Among them is the famous rule of Narada (XII, 67): 

Nagte mrti praorajiU klfbe ca patite patau I 
P<ffScasw dpatsu nSrf/fSm fiatir^anyc vuihfyate II 
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.51,1, 27, Condemnation op Prownged Crlibacv 

Dirgha-hrahmacaryam is one of the Kalivarjyos, according 
to Bff^an-mradiya-purStja (cited in Dharma-pradipa, p. 50): 
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DaiiSk^aySfy kany^Sfy punar-dSnatn parasya ea I 
Dlrgha-kalam brahmacaryain narainedhSS'vamedkahau 

The relevant clause prohibiting prolonged study and celibacy 
6 vhicb are involved in Brahmacarya) is cited from the Brahma- 
purStja in Madhavicirya's bhS^a oo ParS^ara smrfi (vol* I« pt. 1» 
p. 133, Islampurkar’s ed.) 

The authors of the Dharma-pradfpa explain that the inter* 
diction of prolonged brahmacarya of 24 years and more pres* 
cribed in the Grhyas^tras is impracticable at present (p. 53j. 

Manusm-Hi (IIIi 1*2} lays down that one should have studied 
the three Vedas, or two, oratleast one before entering the order 
of householder (OrhaslSs'rama) and that the vow of studying 
the Vedas, must be kept for 36, 1$, or 9 years, or until the 
student has learnt the Veda perfectly. hCaou’s dictum in regard 
to the duration of brahntacarya is identical with the dicta of all 
smSrlas, with the exception of Baudhiyana, (2, 2, 3, 1*5) who 
prescribes periods of forty*eight years, or twenty-four years, or 
twelve years for each Veda studied, or atleast one year for each 
Kdt}4<i of the Veda studied, or till the Veda has been mastered. 
He cites the Vedic mjunction that one should kindle the sacred fire 
when one’s hair has not turned grey {J^ta-putraJ^ h^^na-ke»o 
agnim ^adhfia) ‘ lest the duty of offering the Srauia Agnihoira 
be neglectedfor, as be himself remarks, * life is uncertam This 
eoctra-ordinarily long period of brahmacarya is taken up by S'abara* 
svSmin’s (I, iii, 2) discussion, as the s'ruti (cited) and tbe Sfnfti 
(Baudhiyana) are In confiict S'abara holds that the smrtt role is 
invalid, and he is in line with tbe later smr^'s which include dirgha- 
brahmacarya among tbe interdictions of the present age (Kallyuga). 
KumSrila attempts a reconciliation by si^gesting that the dxrgha- 
brahmacarya rule is for those who axe physically unsound and 
not quite fit for married life, but who are unable to remain celibate 
throv^b lack of self-control. A text from tbe Atharva-veda Is 
cited in support of tbe rule to which Baudhiyana ^8 ^ given his 
adherence, to show that Skbarasygmin’s summary rejection of it Is 
untenable. 
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51, 28. Praise of O^asthX^rama 

For the.panegyric os the house-holder’s life see r 
Manuimrti, III, 77*80: (Buehler’s tra.) 

As all livis^ creatures subsist hf receiviag support from air 
even so (the members) of all orders susbsist by receiving support 
from the householder. Because men of the three (orders) are 
daily supported by the householder with (gifts of) sacred knowledge 
aod food, therefore (the order) of householders is the most excellent 
order. (The duties of) this order, which cannot be practised by men 
with weak organs, must be carefuily observed by him who desires 
imperishable (bliss in) heaven, and constant happiness in this life, 
the sages, the manes, the gods, the BhhCas, and guests ask the 
householders (for offerings and gifts); hence he who knows (the 
law) must give to them (what is due to each) 

For paxailel passages, see Vasi^ha, VIU, 14*16, and Vi^iju. 
LIX, 27-29. 
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52, ii . h 2 . The Widow’s Power op Aubnation 

The relevant texts of K&CySyana have formed the basis of dis¬ 
cussion by tbe digests. These are arranged as under by Mr. Kane 
in his reconstruction of KitySyana: 

AsurSdifu yallabdhOTH strtdhanam paitfkam striyS I 
AhMve tadai>atyanSm mStS^piiroS'iadi^aU II (920) 
That Sttidhana which was obtained by a woman from her 
parents in the forms of marriage beginning with tbe isura is de^red 
(held) to go to her parents on failure of her progeny. 

AptttrS 9ayanam hhartuJ^p^ayanil gurau sthitS I 
BhiAffita glmaratiSt k^nts ; d^ySdS urdhvam a^nuyuh Ii 

(921) 

A sonless widow, preserving the bed of her husband unsullied, and 
residing with her elders, and being self*cORtro]led (or forbearing) 
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should eajoy her husband's property till her death. After her 
death, the other heirs of the husband will succeed to it. 

SvarySts svS^iiini strf iu grSsScchSdana-bhSgtnt I 
Avibhakie dhanSmS'ant tu prSpnoti StuaranSiitikam H (92Z) 
Bhcktutnarhati klptS/nS’Ofn guru-S'us'ru^ui rata 1 
Na kufySd yadi a^yru^Sm caUa-pif/dc niyiij’ayfit (923) 

When her husband Is g:one to heaven, the wife is entitled only 
to food and raitnenti if her husband was not separated, or she may 
get a share in the ancestral wealth till her death. The widow 
intent on serving her elders, is entitled to enjoy the share allotted to 
her; if she does not serve her elders, only food and clothes shonld 
be given her: 

4ffre bhartari bharirams’sm labheia kul^SlikS I 
YSvad-jivam; na hi avSfftyam danadkamana-vikrayi N 

(924) 

Vratopavaaaniretd brakmacaryt vyavattkits I 
DamadanaratS nityam aputrl^i dtvam vrajet H (925). 

‘ A wife wbo seeks the honor of the family gets the share of her 
husband till her death: but she has so power of gift, mortgage or 
sale. A widow engrossed in religious observances, fixed in celibacy/ 
always self-restrained, and making gifts goes to heaven, even though 
she is sooless.’ 

These rules give the widow only a life-interest in her husband's 
estate, and they form the foundadon of the modem right of the 
Hindu widow to her husband's estate, and after her the reversioners. 
The rules are old, as Kautilya (p. 153) lays down identical in¬ 
junction : 

Aputra pecH^ayatiam palayantx gurw-somf^e S'tfxdkanan* 
bkiAfita\ apadartkam hi sl^ldhanam; uhihvafn 
dayadofn gaccet (111, 2) 

The rules were interpreted so as to allow the widow to incur 
expenditure of various kinds, s.g., gifts on the ground of the spirit¬ 
ual benefit accruing therefrom to her and to her husband, religious 
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exp«adirurft etc. The extension is made in VyavakHra-m<ty^ikha 
{Kane’s trn, p. 152) in explaining rule 920 ti Katy&yana: 

“ The text refers to a prohibition of gifts and the like intended 
for bards ivaruii), panegyrists (cSraita) and the like. But gifts 
for unseen (>\e. spiritual) purposes and mortgages and the like 
conducive to those purposes are valid, on account of the rule 
(viz. 925) of KStySyana". 

Some of the verses of KStyayana cited above are ascribed to 
Yama by the Sm^candrikS (Vyavahlra* pp. 665 seq.) 

Devai^Qa Bhatia, the author of the Smriicandriit^ also ex* 
tends the power of the widow to make gifts etc.| In spite of the 
apparent limitation of her power: (im. Krisbnaswami Aiyat, 1867, 
pp. 169, 170). 

*' The competency of the widow Co make gifts for religious 
and charitable purposes^ aoch as the maintenance of old and help* 
' less persons, being sanctioned by law, the above passage must be 
held as contemplating the want of independence of a widow in 
making ^ts etc. for purposes not being religious or charitable, 
but purely temporal, such as gifts to dances and the like. A 
widow thus possesses Independent power to make gifts for religious 
objects, and therefore the same author enjoins the constant pre* 
sentatioa of gifts by a widow for religious purposes. . . . The 
daily making of such gifts will be impracticable if the widow were 
held to possess no independent power. It is hence to be onderstood 
that the law does not deny tbe independent power of a widow even 
to make a mcrtgage or sale, for the purpose of providing herself 
with the necessary funds for the discharge of religious duties.” 
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52, U. 1-5. Divorce Open to Non-BrAhuawas 

Cf. Dr. Altekar (o^. oit. p, 102): 

Divorce went out of vogue only in the higher sections of 
Idiudu society. The Sudra-kamalskara, written in the 17th 
century, expressly permits it to S'udras and other lower castes." 
Kamalfikara relies on a rule of Narada {not found in Jolly's edn.): 



NOTES 


181 


Na SuJrSyS^ s>nria^ k3la, na ca dharma-vyatikramah I 
Vi&i^io ^raSuiSySlfi striySi^ samvatsarid-vidht^ 

The verse eods samv<rts^apar!i ^fhitih'm NSradtya-Manu- 
9artthit8, (ed. Triv&ndram, 1929) p. 145. 

Kau^ilya limited divorce to the forms of marro^e other Chan 
the first four, which were in use by aoD>Brabmanas only (111, 4 
or p. 155). 
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S2, U. 6.10. Kauvarjya 

See Kote IZH, ante (pp. 165-164) on the zelaxatioos of Yuga- 
dkanria. 

The rules iaterdictiog certaio ancieat practices on the ground 
of their unfitness for the weakened men of the present age are 
generally cited as Kaiivorjya and are io be found in the Purinas 
and some of the later smrtis. In the Vitnaparva (clix, 11-54) of 
the MahSbhSrata an account of the gradual decline of power and 
dharma from yuga to yuga is described. Some of the practices 
of the ancients may prove repugnant to present day conscience. 
But they should not be condemaed on that account. Thus 
PerOe'araetnfti (I, 53): 

Yuge yuge ca ye dharmSe tatra iatra ca ye dvi/Sh I 
Te^Sm ntndS na k<triay3 yuga-r^S hi te dyijSh 11 
Thus, we should not condemn the injunction of Manu (VIII, 
371) that the wife, who proud of her virtues or birth contravenes 
the directions of her husband should be thrown by the king to the 
dogs to be devoured by them. It refers to a different age. 

Madhavicirya collected a number of texts on Kalwarjy<t and 
these have been printed in his edition of Pards'orasmfti (I, i, pp. 
131-137) with valuable comments of his own by the late Mahimabo* 
pSdhySya Vaman ?Sstri Islimpdrkar. Hemadri, MadanapSrijSta 
and other anthorities give quotations on KaUvarjya^ In the 
recently published Dharmaprodipa (pp. 50-53, and pp. 232-244) a 
Ust of the inhibitions of the Kali .yoga is given and the 
premissibility of such practices as the remarriage of widows, for 
which 9tnfii sanction may be cited, in the present age, is discussed. 
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Tbe most accessible collection of practices iabibited for the 
Kaliyuga is that of Mr. P. V. Kane, in a paper oa Kalivarjya, 
which he contributed to the Eighth OrienCaJ Conference. He has 
catalogued 49 practices as so forbidden, and stated in each case tbe 
older authority, enjoining or allowing the practice condemned later 
as Kaiivarjya. He holds that the doctrine of decadence as time 
passes is referred to in ^vidrt, X, 10,10, where in the famous dialogue 
between Yama and Yami the former is reported as saying: ** those 
later ages are yet to come when sisters will do what Is not sister- 
like.’* The Nirukia implies the decadence in the contrast it makea 
between tbe intuitive knowledge of Dharma which ancient sages bad 
and tbe later had not: (I, 20) 

Ssk^St kHffdhannOfja babhuvu}^ U avarabhy^ atS- 

ksSlkfta-dharfneuya upad4s>€tia mantrSn smnpriSdttJ^ 1 

The doctrine of decadence is expressed in Apasiamba (II^ 
6, 13, 7*9) and GatUama (I, 3*4). Tbe idea is that tbe sages of old 
wbo cocnmitted many transgressions, which are against tbe pSstras, 
incurred no sin thereby, because of their spiritual powers, and that 
if one of the present age, who does not possess such spiritual great* 
ness, commits the same oCertces he will surely be sinful. 

Mr. Kane conjectures that in tbe hve or six centuries preceding 
the Christian era tbe theory of the four yugas, their characteristics 
and of the progressive moral decline from yuga to the yugas follow¬ 
ing, was fully developed. He also bolds that tbe theory of inhibitions 
of the Kait-yuga began to be current about the fourth century A.D. 
The yuga theory appears in its full-fledged form in the MahSbhUraia 
(Vanaparva, ch, 149 and 183), Manu (I, 81*86) and some PurSijas 
f.g. MaUya, cb. 142*143, BrShma, ch. 122-123 and NSradlya, pt. 
1, ch 41. The earlieetincription mentioBing the sins of kali-yuga is 
one of the Pallava king Slmbavarman iBpig~ lud., VIII, p, 162 : 
fCoJtyugodo^SvSsan na-dharm a-uddharatja ■nitya’Sannaddhasya ). 

Apastamba’s rejection of the old mle of giving all property to 
the eldest son as opposed to ^Sstras 

{s’Sstrai^ vipratigiddham, II, 6, 14, 10) 
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Tnay be based on tbe kalivarjya idea, through he doos not 
expressly meotloQ it. UddhSra'vibhffga or giviog a larger share to 
tbe eldest son on partition was known to early {Gautama, 

xxviii, 5'7, BaudhSyanat U, 3, 9) and issaacioned by Moftu (1,112 
and 1170, but it is one cf th^ Kalivarjyas. It is noteworthy, as 
iadicative of tbe want of unanimity as regards wbat is or what is 
not properly prohibited for the Kali-yuga, that * MedhStithi, after' 
mentioning tbe tiddhSra-vibhSga as kalivofiya according to some, 
rejects the prohibition. 

When an authority allows a practice and another condemns it 
two ways of reconciling them, without rejecting the claim of either 
to count as authority, are open : one is to see in the opposition an 
option to follow tbe one or the other, and the other is to reject tbe 
older in fa^onr of the newer rule, on the ground that the practice 
allowed by the former is Kaii-variya^ 

150 

32, H . 1042. Candragupxa's Marrugb to His Brother's 

Widow 

The story Is given in an extract from a lest drama of VisSkha* 
datta, named Devl*O(Zn<fragu^t 0 , which has been discovered in 
fragments in works on dramaturgy like NSfya-darpatia, and is 
conftnsed by an explanatory passage in S'adkarlrya's commentary 
on Bgpa's Har^acarita, which contains an allusion to the slaying 
of the Hbidinons S'iJca king by Candragupta disguised as a woman. 
The story Is that the ^Ska ruler desired RSmagupla, the elder 
brother and predecessor of Candragupta, to send to his harem the 
^ueen Dhruvadevl, that BSmagupta pussilanimously agreed and 
sent the queen, whom Candragupta rescued after slaying the enemy. 
According to the ii<^u^T\niulaiantra, RSmagupta was killed by 
Candragupta, who married his sister*iD'law the widowed queen, 
Dhruvadevl. (See Jayaswal, Imperial History of India, 1934, 
p. 35, R. D. Banerjl, History of India, 1934, pp. 168*9, and Dr. V. 
Ragbavan’s critical summary of the discussion in tbe Journal of tho 
Benaros Hindu Univorsity, 1937). 
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52, U. 1419. Gradual Disappearance of Nivooa 

Niyoga, the custom of a brother tAising ofT^spricfc for a 
brother on his wife, is accepted by Baudblyaoa (IZ, 2, 17, 62,) 
Gautama, XVIII, 4-14, Vasisjha, XVII, 14, 55-56, Vmusnifti 
XV. 3, Maau, IX, 56-63, 143-147, YijSavalkya, II, 127-128, 
Nirada, XII, 80-88, and HfiriCa, IV, 17. In the MirkSbhSrata, 
we find cases of Niyoga applied to a wife, when the husband 
is alive. Later io the SmrHs it Is restricted to the widow. Its 
use in the Epic for widows was commoii (XIIZ, 12, 23): 

N3ri tu patyabhSvevai devaram kuruUpaiitn I 
There was qo restriction in the Epic on the number of off-sprlag 
that might be raised by niyoga on a woman. Later, it was limited 
to one son only. The Epic says that Kunti protested against being 
asked to submit to Niyoga mere than once {Adi, 132, 63-64) on the 
ground of CODtraveoing DA<rmo. Earlier, three sons were allowed 
to be raised [ibid. 1,126). It was tantamount, as Dr. Altelcar has 
pointed out (op. cif. p. 172), to a virtual marrii^ as the birth of 
girls did not count for discontinuance. 

Apastamba is the earliest sinSrta to condemn it. He held that 
the spiritual benefit would go to the begetter and not the putative 
father (11, 6, 13, 8). Manu condemned the practice as animal, 
(pas'udhanna, IX, 66 B,). The restrictions proceed by limiting 
the duration of niyoga to the birth of two sods (Manu, IX, 61), and 
afterwards generally to one son. The use of thedevioe, if there 
were children already, was interdicted {Baudhayana, H, 20). The 
disposition to use it for satisfying the caroal appetite is condemned 
by NSrada (Xll, 80-38). The application of it for reasons of 
cupidity is condemned by Vasiffba (XV], 57): 

LcbhSrt'nSsii niyogah I 

The popularity of adoption as an alternative, and stricter ideas 
of morality, outraged by the practice, led to its being included among 
the KaiivarfySb in the enumeratioo of which it usually leads. 
{Dhannapradfpa, pp. 50-53). 



NOTES 


185 


152 

52, u . 21*22. Prohibition o? Hvpbrcamous Unions 

Ifi Madbgvicirya’s bhS^a on ParS$'ara$»tj^ th«ro is reference 
1 o the homage due from & pupil to the asatartja or iaferior caoce 
-wives of the guru (vol. 1, pt. i, 328). But such uoions ere rejected 
iu the present age as kaiivarjya. Thus the Bfhamaradlya 
l(cited in Dharma-^radipa, p. 50) says i 

Sanutdra-yStfS^ikllrak katnatidalu-vtdhSraigam I 
DvijSnam osavarijest* fumyOsupagalarH taihd II 
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32,«. 50. Growth op Bbubp in Magical Practices 

Belief in the efficacy of magic and witch*crafr, which U natural 
do a primitive age, is reflected in the KautHiya (IV, 3, 4 and 
XIII, 32 etc.} In fact there was wide*spread belief that it was 
cwing to Kaufilya's own powers as a magician that the Nandas 
were overthrown and Caodragupta enthroned is their stead. 
Kimandaka, who belongs to the Gupta epoch, alludes to this belief, 
in which be shared; 

J.Siav$dS ivdrci^tri^n vtdSti vtdavidSntvaraff I 
Yo'dhttavSn sucaturaff caiuropyekawdffvaf II 
Y^syBbicSravajnijft vdjrajvalanfftsjasa^ I 
PapStSrnuJaiab yriman $uparvU Nandaparvataft II 
Bk8k% iHontras^aityS yab s>akiy8 SakHdhitrcpanah I 
AjahSra ttfcattdrSya CandraguptSya itt^d»n%m H 
''Who, by bis genius mastered the /our Vedas as if they were 
•only one ; who, by the blazing tbunder*bolt of his magic, completely 
.overthrew the aiountaiD*ljke Nanda; who, single-handed by force 
of his intelligence (or magical spells) and with a prowess like that of 
the wielder of S'akti (t.e., Kirtikeya, the general of the gods) 
won the earth for Candragupta, delightful lUte the moon to men." 

It wtU be noted that the reference stresses Kaujilya’s mastery 
of the Atharva'V$da, the Veda of spells and incantations. The 
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importince of the Aiharvavida for tbe royal preceptor is indicated 
ID the deacriptioD by Kilidisa of tbe sage Vaai^Sba as t7tft<7rva*niVAf 
{Ra^hwtmva, I, 59). 'Hie MahShhirata 6^111, 105, 14*45) de¬ 
clares the royal ^uroAiftz, rvbo knows tbe Athtirva spells, as worth 
ten ScSryas (E. W*. Hopkins, Great Bpieo/ Jiidia, 1902, p. 580). 
Manusrnrti, which discbnotenances wrong practices {vSmScara) 
alludes to tbe efficacy of magic (III, 59) when It declares that the 
house in which women pronouncd a curse for not being honoured 
will perish completely as if destroyed by magic. Manu also em¬ 
powers the oppressed 6r£hmai}a to “ use in incantations the sacred 
texts revealed by Atbarvan and by Angiraa" (XI, 53). Buddbist 
and Jaina monks were forbidden to practise it, but apparently the 
prohibition was ineffective as Vis^ikadatta (in tbe JfudrSr3i^f<rsa) 
refers to its practice by a Buddhist ascetic Jiva^ddhi. The in- 
cnrsiODS of ShaoianUt hordes, like those of the S'lkas and the 
Ku^ans, should have given an impetus to the practice of witchcraft. 
Baoa describes a weird midnight incantation by BhairavScarya 
seated on the cbest of a corpse in a cremation ground for obtaining 
’the position of a vidySdhara, and the dawn of prosperity to the 
line of Pu^abhuti, the prince of Sthaae^atd (Thaneaar) as the 
reward for protecting the wizard. Tbe Puri^as, especially tbe 
ffaiva, and the tantrat popularised magic. The Kademberj and 
the Das-akutHSracarila contain allusions to magic and its efficacy. 
The spread of SakH worship emphasised tbe popular belief in 
magic, which has always lurked on the country*side. 
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52« 21. 24*32 and 55, U . 1-4. Sat! or Sahamarana or 

AnvXrobana 

Kautilya condemns suicide of every kind and penalises it by 
post'Cnortuary punishments, designed to act as deterrents, and by 
punishments for those who defend suicide. The verses of Kautilya 
on tbe subject are these: (IV, 7, : 

Rajju-e^astra’vifoir^Spi kSma-krcdha-vaffena yah I 

GhSiayet svayam 7Upt3nam atn vapspena mokits 1^ 
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RajjunS tSjaiMSrgt iSn cafj^Sltna apakar^ayet. I 
Ha ttna&Srurjidhistt^^m na sambandhikny'SitathS li 
Batidhui-ie^^m ii* yaJf buryat preta’kSrya-kny3-vidhim 1 
Tad'gatin sa card pascSl sva-janad-vS pramucyate ^1 
Softwaiaarcna patati patitena samScaran I 
YajatiSdhyapanad’yauniid iai^canyc apt samScaran H 
Tbe refdreocB in the pas$age to Sati j$ both implied and ex* 
plicit UtH v7l psptna mchiiS), Dr. Altekar’s statement that 
Kau^Uya does not mention tbe custom {op. eit. p. 140) is not 
correct. 

The self-immolation of Kalanos, which tbe Greek writers 
mention, tbougfb of a sag%, sugigests the existence of similar practices 
amon^ women also. 

(C. lOO A.D.) Eoeiely mentions the custom as an 
alternative to brahmacarya (wfte bhaHari hrahmacaryam 
tadanvareXanam vS, (XXV, 14) and adds that a widow by joining 
her husband on tbe pyre accompanies him 36); 

lirtopi bSndahava}^ s>akto nSnugantum priyam jOftatM I 
jSySvafya/H hi sarvasya ySmyalf Paniha viruddkyatc H 
Tbe Brahmaaical revival during the Gupta period led to its coming 
into prominence. BhSsa has some characters who commit soli, 
KglidSsa knows it, and so does S^raka as well as of course 
'\^tsylyana. An inscriptioB of A.D. 510 mentions the sati of 
the wife of a general killed in battle (Gupta Jnscripiions, ed. 
Fleet, p. 93). Haria's mother died a swm<sng<zlt by burning 
herself before her husband's death (which is suicide, not saha- 
maraija) and hi$ sister RSjya*;^ was just saved as she was abont 
to ascend the pyre. In tbe epoch of Rijput dynasties it gains sup¬ 
port. It is the age of the late sm^tis. Critical.writers like Medbatithi 
discounted it as opposed to tbe injunction against suicide. His 
remark on Manusmrti, V, 156, is worth 01110 $ : 

Pumvat str^ifSm praU^iddha atwatySgab- ■ • . SatySm 
apt praofHau na dhar^atvam, evam iha {anwnarafi^ 
ssa sSsirayatvam . . . kirn ca pratyak^a-fruti-vircdho 
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ayam-: ato aiiytva paiitn atitMnaraijspi $triySl^ praii- 

^kah (Jba's ed. 1, p. 492). 

Bhatta coaddmos It as {VyatjahSra,ixi$mrti'CaudrikO, 
ed. Mysore, p. 598). as an ' isfarior dhanna,' (fiikr^.a-phala). 

Bipa naturally condemned it as the courtier of Harf avardhana 
(a.d. 606*649) in KsdauibetH, I, p. 508» ed. Nir^ayasagara,) in 
view of the known views of his master, whose mother had become 
scrft. The RSjataran^ifjt refers to many cases of aati io KSsmir 
(VII, 481, 490, 858, 1380, I486; VIII, 448, 1+47 ; V, 206). 

Tantra writers also joined the crusade. They pointed out 
that woman was the embodiment of the Supreme Goddess, and 
boldly declared that if a person burnt her with her husband he 
would be condemned to eternal hell ” (Altekar, p. 1, op. cit. p.l47). 

Bfbaspati describes tbe Pativrats (chaste wife) thus: 

Xrt8 Sru, mudite promts malind Mrs'S I 
Mrfs inriy^Ut yS patyau, sS strt jfieyS ptrtivraiS li 
Tbe description of tbe wife as dying: when the husband dies 
may be poetic exaggeration or a reference to soft. 463). 

Aparaika marshals the authorities for Sort, and appears to 
defend it (see p. Ill, passage beginning ' ImS nSn ooidhetva'). 
,Xhe chief sntxti authorities in favour of tbe practice are Angiras, 
lilrlta and Vyasa. ApaxSrka (p. 112) quotes four writers, who 
prohibit brfihmaua widows from offering sati, and one of them 
curiously is Angiras: 

Ys stri hrShmatta-jStlya mfiam petin^ anuvrajst I 
S8 svargdM gtrHagkStsna nStmSnam net petHm nayst 1^ 
Paitblsasl corroborates the dictum of Angiras and states that 
saha nusrafja is the rule for others than brihmaoa wives: 

SitiSnugamanam nSsH brShtnatjyS Brahmas'SsattSi i 
liare^Sm ii* vanjSnSm atr^dharmo ayam parah smriaff H 
KamalSkara Bha^^a's mother Uma committed sffii (Kane, 
p. 432). Nllakan|a was his cousin. The illustrious example of a 
sati in the family is a proof of their conviction of its s'istraic 
character, a^art from verbal defence. 
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MidbavicKrya's defeoce of Sait, as aot opposed to such Vedic 
precepts as those cootained in Jsa-vpanifad, 3, that those persons* 
who commie suicide reach after death a world of iotense darkness». 
named Astuya'loka, :s contained ia bis comment oa ParS^ara- 
smrii, II, 32 (Vol. 11, pt. i, p. 55, lalamp^kar's edo.). His defence 
is natural, in the BrShmai^a revival that synchronised with the 
foundation of Vijavana^r. 

The holocaust following the death of Gingeyadeva of Cedi 
at Piaylg in A*D. 1038 ia mentioned in an inscription published 
in Epigrffphia hxdica, II, p. 3* 

The tali of large numbers after the death of a ruler came 
to mark soda) distinction. “When Ajit Singh of MSrwSr died 
in 172^, 64 women bvnt themselves on his funeral pyre. When 
Raji Budh Singh of BQndi was drowned, 84 women became sati" 
(Tod*sdnna^s of JiSjatihTin, U, ed. Crooke, p. 837). “When 
Ranjit Singh of Lahore died, four queens and seven concubines 
ascended the funeral pyre. . . . Three women died with MabS* 
rajH Kharag Singh, five with Basant Singh, eleven with Kis^ori 
Singh, twenty'four with Hira Singh, and 310 with Sxicet Singh." 
(Altekar, op. o»r., p. 155). 


155 

53, U . 13 to 54, 18. TREATMENT OP UNCHASTE ANP 
Abducted or Outraged Women 

Hindu law took a strict view of unebastity, when it was- 
voluntary, whether In man or women. Apastamba imposes a deter* 
rent punishment on the unfaithful husband, by ruling that bis- 
expiation is wearing the hide of a donkey for six months, and 
begging from door to door in that guise, everywhere announcing his 
offence, (I, 9. 18); 

DSraoyaiikrami khar^tnam bahir-loma paridhSya * dSra- 
oyatikramine bhik^Omiti $apt9gar5^i caret. Sa vrttib- f 
mSsSn. 
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The direction to wives to treat their husbands with ireeknese 
asd foibearAnce is not coupled with any reduction of d^r In the 
treaCcneot of an unchaste husband. 

Is the Vedic age, unchaste women were allowed to taka part 
even in sacrifices after mere confession (Satt^atha BrShmaija, IIi 
5, 2, 20). The leniency was continued by Vasina (XXVIII, 2): 

Svecyam vipratiprtntin . . - iySjyS I 

Kau(ilya (p< 230) provides a punishment for a man who defiles 
the daughter of his own male or female slave, and makes the 
adulterer responsible for the payment of a suitable nuptial fee to 
enable the girl to be married. He also rules that when a man 
has sesual relation with a woman held as slave on account of 
money due from her, he has not only to be fined but to provide for 
her clothes and maintenance. According to Y^ljHttvalkya, 11, 290, 
a brahmapa having intercourse with a slave woman, even though 
she is of lower caste, is to be punished. By a rule of Kat^yana 
of general applicability, which is therefore applicable to adultery 
also, women should pay only half the fine that men should pay for 
the offence, and where the penalty is death in the case of men, 
women should be left off with mere mutilation, (o. 487 of Kane’S 
edn.) The concession is on the score of the defenceless position of 
women, which calls for leniency. 

The idea that the man is more to blame than the woman in 
such cases is also implicit in the MahSbhSrata (XIII, 58, 5) 
rule that in cases of adultery or rape between persons of the 
same caste, the woman should not be turned adrift (tySjya), unless 
she has conceived. 

A wet •nurse (dkstrt) is placed byNarada (XV, 73-75) in the 
same class as the mother, mother’s sister, motber*in*law, maternal 
uncle’s wife, paternal aunt, pupil, sister’s female companion, 
^ugbter, preceptor’s wife, a women of the same gctra, a suppliant 
woman, the queeo, a female ascetic, and a chaste woman of the 
Jiighest caste, as a person whose violation will constitute an inexpi¬ 
able offence for which there is so punishment lower rhan t he 
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remov&l of tbe offeodiog organ (cited by AparSrka, p. $57). The 
idea la that tbe abuae of a woman who has placed herself under 
protection is specially heinous. It is equated with incest. 

Tbe punishment for theft being death, and abduction of a 
woman being theft, it was punishable capitally. Vyffsa (cited 
io VyavahSramayliitha, p. 155) includes the theft of women 
in nine kinds of theft. Tbe same smfh' rules (<b. p. 236} that the 
abductor of a woman (stn-karia) should be burnt in a raging fire 
bound to an iron bedstead: 

Str%-haria loha^ayane dagdhm^yo vei katSgninS 1 
Id tbe HSradapari^i^^ (26) it is ruled that tbe entire property 
of a man should be confiscated if he abducts a woman, and be should 
suffer death if he abducts a virgin girl: 

$arva$vam karaio nSrim, kanyStn tu haraio vodhafy I 
The abduction of a marned woman is held by Brbaspati 
to be a crime of violence isahasa) as well as theft, and Karada 
(XVII, 6) holds it to be among the most heinous crimes. 

The atatayin, tbe most culpable offender known, being usually 
a synonym for assassin, is classed with the committer of arson, tbe 
poisoner, the armed robber, and the violent robber of land and 
The punishment for tbe atafayin is death, according to Manu, 
(VIII, 350) and Vofiftha (111, IT), and be who slays him when 
caught led'handed can not be punished by the king, even if the 
culprit who has been slain ia a learned Brahmal}a. Later on this 
was explained away as inoperative in the Kaliyuga in the case of 
BrahmsQas. fhongh its applicability for offenders of other castes was 
conceded. By a rule of KitySyana (v. 850 ed. Kane) rape was to 
be punished by the king with death : 

SrrljM ktiopabhcgafyat prasahya puru^ yathd I 
Vadh9 taira pravarUta, karySHkramat^am hi tat N 
When tenderness for a BrShmaqa offender began to be shown 
by ir^rias tbe rule was made applicable only to non>Br5hmat}ae. 
(^Vyavahara-tnayukha, p. 224 and Vltamitrodaya, p. 504',) 
Unchastity, according to Manu (XI, 60) is an upa-pataka. 
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The expiation prescribed for it (th. 118) Is govr€rta and candrS- 
yarja. According to Manu (XI, 177-178) aannchaste wife should 
be merely confined to the house aad made to undergo these penances; 

by the general rule, already cited {infra p. 269 note) her 
penance will be half of what one of the male sex wijl have to 
perform. 

A ravished woman is in result unchaste. But she must be 
maintained. 

Kautilya deprives the habitually nnchaste woman only of 
suh^stence in excess of 2000 pa^. (Tm. Shlma S'Sstri, 1915, 
p. 199). 
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Rehabilitation of Asductbd or Outraged Women 
(XXVIII, 2.4): 

" A wife, tainted by sin, whether quarrelsome or a voluntary 
run-away. or the victim of an outrage, or the victim of thieves, 
is not to be cast away {nUtii tySgo). Let her courses be awaited 
for; by them she will become pure again.” Atri holds that a woman 
who bas been ravished by mlecchas and evil men {^dpakarmahhii]) 
is rendered pure again by performing the pr^j^^iya penance and 
by her courses. (This verse occurs also in Pard^aratm^^i, X, 25). 

DevaJa, who probably wrote about the time of the Musulcnan 
invasions of Sindh, rules that a woman, who has conceived through 
•one of another Morna (f.e., the abductor) is rendered pure either by 
miscarriage of the foetus (oimsrfs fojaso pSpi dars’om) 

•or by giving away the child bom of the conception, so that there 
might be (after her restoration) no mixture of castes (v^trftasam^ 
harcT^.) {Devalasmtii, in SmfiHnam-samuccoyah, Anandis'rama 
.ed. p. 87, vv. 47 . 52 ). This U in harmony with the principle 
•enunciated by Yljfiavalkya (I, 72) that *in adultery, purification 
accrues from the recurrence of the courses, but not if there bas 
been conception, and that in the latter case, the wife should be 
put away.' Vij&anefvara shows the spirit of reaction against the 
lenient treatment of the woman, by explaining away the older rules 
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is b«r favour as referrisg to * mental adultery' {ma*iovyabhiQ^ra), 
and that where tbe father of the unborn child is a S^dca the woman 
muit be cast away, in accordance with a rule of Hanu (IX, 155). 
But, be shows some consideration to the unfortunate woman by 
laying down that by casting away " {iyS^a) all Chat is meant is 
that she should not be allowed to take part in the religious ritee of 
the husband, as a chaste wife will be entitled to do, and that it is 
not intended that she should be driven out of the house, is which she 
may remain in conJuwment. (Tyagapca upa~hhoga-dharma~ 
kdryoyOiH; na tu ni^k^anam gfkEf iasyaJh *nirundhy3t tka 
vt9nxani ’ iH rwyam3i)~ 

The same stand is taken by Apa^rka.: ' etacca mSnasa vya- 
bhicare, p. 98 ; ’ sambhoga'SOfrt^ars'a'sambhSfatfasahSdhtiSTa' 
vi^ayaS'tySgaif iiryafh it* punar grhSn-ntrvasanSfm' 
p. 99. 

The opinion of C<nurvima'aiim<rtam is thus given in Nanda* 
paQ^ta's commentary on ParSsfarasmTti, X, 27 : 

Sudra'garbhe bhavtt'ty&gdh ca*j43lo jSyaU yata^ I 
Garbhasr3v6 dhStudo^aib corel-celndrSyafjatTayam H 

and 

Catofra eva saniyOjySff patane satyapi striyJih I 
SvapSkopahata y3 tu bhartrghnx piir-putra-g^ H 

(ed. Benares, pp. 321*2.) 
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54, 1 . 8, Al-Biruni on Hindu Treatment of Fallen 

Women and Returned Converts 

Tbe remarks of Al*Biruoi, who is anterior to tbe great smSrtas 
of tbe twelfth century, relate to both the treatment of adulteresses 
and tbe Hindu, who having been enslaved by the Muhammadan 
conqueror, comes back to his country. He says (ed. Sacbau, 1910, 
11, pp. 162-163): 

An adulteress is driven out of the house of tbe husband and 
banished. 
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I hftve repeatedly been told that when Hindu slaves On Muslim 
eoantiies) escape and return to their country and religion, the 
Hindus order that they should fast by ivay of ekpiatlon, then they 
bury them in dnog, stale, and milk of cows foe a number of days, 
till they get into a state of fennentadon, Then they drag them out 
of the dirt, and give them similar dirt to eat; and more of the like. 

I have asked the Brahmins if this is true, but they deny it, aod 
maintain that there is no expiation possible for such an individual, 
and that be is never allowed to return to those conditions of life In 
which he was before be was carried off as a prisoner. And how 
should that be possible ? If a Brahman eats in the house of a STudra 
for sundry days, be is expelled from his caste and can never 
regain it.’* 

The remarks of Al-Blrcnl show that the rules had hardened by 
bis time, and that Apar&rka and VijfTanes'vara In explaining away the 
old considerate rules were only justifying current usage. 
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54, «. 8*12. Rehabilitation of the Converted Hindu 

The locus classicus s.moDg smriis on the readmission of the 
paiita (out-coste) is Devaiasmfii, which is devoted entirely to the 
enunciation of means of restoring by snltable penances such persons 
to thnr old place In Hindu society. It consists of about ninety 
versse. Bnt the Devala who is quoted by the great commentators 
seems to have been another, or atleast, his work seems to have 
been mainly m prose. (Kane, op. ett, p. 121). That bis rules, if 
they had been known in Al*Biiuni’s age were not operative In 
Hindu society is evident from AbBiruci. (supra, Note 212.) In 
the fragment, which now passes as his, he states that the expiations 
prescribed by him alone are valid, and that the rules of other sages 
are invalid, if against him (verse 72). 

The gist of his doctrine Is that a person who had bees carried 
away by mUcchas, and had contracted impurity by close association 
with them, in eating, living and even marriage, (which Wd to loss 
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of caste), can be restored to his old status by a bath in the 
Ganges and the performance of specihed expiatory rites iprUyasc- 
citta). Such restoration can take place even if the person had 
been away for twenty years: 

Gfhito yo balSt mlecchailf p^fica'^Usapia va 
Oos^Sdi vffTts'^’m ySvat ia^ya 9iiddkir vidkiyati U 
The MitSk^ar^ has ruled that even if a person had been treated 
as civilly dead by the breaking of a pot, be can be taken back: 
Caritavrata SySte ninayerur’navOffi ghatatn 1 
Jugupseran na cSpyenam samvirseyttsca sarvafaJ}^^ 

(Cited in Dharma-pradlpOf p. 209). 
The following verses of Yamasmrti (V, 6*7) rule that persons 
who had been forced into slavery by mlecchoi can be taken back 
after performing suitable pfSyasciUa: 

BaiSi dSsxkrtS yeca mUccha-edtfii&a-dasyubhii} I 
Ai^uhham kSritalf harmts gavSdi’prSni-himsanafH I 
PrSyascchittam ca dStavyam tiiraiamytna va dvijaify H 
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54, li. 13*26. TftfiATMSNt OF Vratva. S'tv^t's Exfiation 
AND Coronation 

The orthodox deiioition of a vrStya is given In almost identical 
terms by Manu (II. 39*40} and YSjCavalkya, (1, 37*38). The 
maximuzD limit for the performance of upanayana for dpty<rs 
(twice-born castes) is 16, 22 and 24 respectively for the Brahniai}a, 
K^atriya, and Vai^ya respectively ; those who have not undergone 
such initiation in the SSvitrt-manira and their descendants are 
vrSiyas unless they are redeemed by the performance of the rite of 
vrSiyasictna. The expiatory rites laid dovm for them by latar 
writers include the Uddslaka-vraia, and the concluding bath 
iavabhrta-snSna) of the Ai^amedha (horse) sacri£ce (V. N. 
Mandlik's Tm. of yajfUnolieyasmfii, 1850, p. 165, note 4). Manu 
proscribes even clandestine relations of dvijas with vraiya women. 
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<VIXI, 373). Neglect of s3vj^rt wiJ} create new vrlUyas (X, 21). 
SAcrifidpg for vrstyat is forbidden (XI i 198). 

See NigojiBba^'s VrStya-^r^asciUtsnirtjayazxtAitit Amber 
MahSrSia Ja: Siz^gh's VrStya-proyascitta-samgraha (Beoares, 
1927) for the attitude towards tbe rebabiliutioa of those who had 
becoTce vrStyas among mliog dynasties io the Mughal period. 
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VrAtyastowa 

See NageodraaSth Gbosit/fidc-Aryim Literature and CuUural 
Origins (1934) for a aew view of the VriStyas as a highly 
cultored non-Aryan people of the North East India, responsible for 
early Upanisad thought and the origin of Buddhism. They are held 
to have followed ao exotic cult and * become Aryanised, and 
Brahmanised' (D. R. Bbandarkar, Some Aspects of Ancient 
Indian Culturey 1940^ follows the line of tbottght developed 
by Mr. N. K. Ghosh). Mr. Ghosh points out that there were four 
hinds of Vrstya-stoma (pp. 8-10) which may be classified as those 
of conversion, excommunication, and puriAcation. The A pvamedha 
is regarded by Mr. Ghosh as a vrStya institution, which was 
superseded by the Brahmanical Hdfasuya (pp. 128 r, and 202n). 
Vasi^ha (XI, 76-79) lays down in regard to the reclamation of 
the vrdtya that he might undergo one of the following: the 
UddSlaka penance, a kind of cSndrSyaijff, the Aivamedha, or the 
VrSiya-sioma. Unless the ceremonies are done, the vrStyas 
according to Vasi|(ba (XI, should not have uP(tnayana, Vedic 
instruction or sacrifice or intermarry with those who ate still in 
caste. The question became important when Hindu Kings who 
claimed ktatriya lineage, like S'i^ji, found that they were vrStyas, 
through omission of the upanaytsna, ceremony, which Slvgji under¬ 
went prior to his coronation, on the advice of Csgabht^^ (Vjs've^* 
vara Bbafta of Benares, the nephew of the famous Kamalakara 
Bha(^ who received a fee of a lakh of hons for officiating at 
Biviji’s coronation (a.D. 1674). The official account of the 
coronation shows that the great Mai^tba ruler was made to follow 
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strictly ^1 the old rules laid for a K§atri>a king's installation, alter 
undergoing PMddhi. 

The fullest account of SlvSji’s coronation is that in Malhar 
Rfimai^ Cifnis, 8iva>cchatrapatic^>c<inira, ed. K. N. Sane, 1924» 
It is an almost contemporary document, and is based on reports of 
eye*!?) (nesses and court ofioials. When Sl^ji decided on being 
crowned, precedents for the long discontinued coronation rites were 
diligently sought. Jai Singh of Jaipur bad been crowned and had 
performed a/yorti^^ma in Ujjain, and aJSo 
He was known to S^i\igi, having brought him before the emperor, on 
a safe conduct, which was repudiated. Under the orders of Jai Singh 
an extensive digest of Dharmoi'Ssira was compiled by Ratoi- 
kaia in a. D. 1713 and named Jayasimha-kalpadruma (printed, 
1925 1 vide Kane, History, p. 54$). The procedure followed 
by the Rajput ruler was studied. But, it was deemed necessary to 
get a hrst'iate s/narta from Benares, and Gaga Bha^la whose 
family originally belonged to Maharistra, was invited. As laid down 
in the s^Bstras, a saptffnga was appointed under the name of (tftA- 
pradhSn so as to officiate at the ceremony. S'ivSji took an oath 
{praHjta) at the coronation : to restore the world which bad been 
overrun bv the Muhammadans {YavanSkranta) and re'establlsh the 
Hindu dhamta and to govern in accordance with the Dharmas>Ssira5 
(ib. para 274), as befits a descendant of the ancient Sesodia line 
(sisodiyS-kuia^a ut^anna ko-una kulahhu^atjit hotsSta kuladhar- 
i*ta‘$ikSPanS kelt). That his vow was kept is shown by bis ordering 
the arrest of Sambhaji. for outraging a woman, contrary to Dharma 
iib. para, 282) 
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54. U. 25*29. AS^^AMEDHA BY KINGS OF DUBIOUS KSATRIVA 

LlNBAGS 

After the epic times, the first instance of the performance of the 
borse*sacnfice {a^amtdko) is Chat of Pusyamitia S'unga, who per* 
formed it twice in his reign (1^5*150 B.C.). Kbaravela. the Jain king 
of Kalioga, performed the Rajas^ya which has been regarded as even 
more significant than the As^amtdhat in 177 B.C. (R. D. Banerji, 
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History of Orissa^ I, p. 91) S^rl S'ataicarqi, the S'atavabaaa 
contemporary tvith Pufy&nitra and Kharavela, performed also 
the As'ocsmedka twice, like his enemy, the great Suaga, whom he 
defeated in battle. Gautamlpntra S^&takarni claims to be‘ Cheuaiqua 
Bribmaqa' and the destroyer of the pride of the K^atriyas. (Banerji 
e>p- at., p. n$.) In the year 24 of the Ku^n era a stone post ofithe 
horee*sacnhce ias^a»ttdha) was dedicated at MatburS. On this 
atone post Vdsi$ka is mentioned as the reigning emperor.’' (R. T>. 
Banerji, History of Antisnt India, p. 129). In the NSni^h£t inscrip* 
Cion Che widowed queen NayaoikS, the consort of S'Stakaroi 1, men¬ 
tioned above, claims to have performed (participated in?) many sacri* 
iices such as the RHjasuya and As-vamidha {Archaslo^ical Survey 
of Vf€sHm IndiOt V, p. 82). In the Gupta dynasty, Samudragupta, 
Kumaragupta I, and the later Gupta, Adityasena (e. a.d. 650, 
V. A. Smith, Barty fftstor^ of India, ed. 1924, p. 332) claim to have 
performed the As^amedha. The BhSiae’ivas are supposed to 
have performed at Benares ‘fanhorse sacrifices’. Hie Vi^taka 
Kii^ Pravasasena did a horse sacrifice (R.D. Banerji, Anct, 
Hist, of Ind., p. 1877). In the Dakban, Pulakesrin 1 (c. 550) 
(Fleet, in Bombay Gazetteer, 1, i, p. ISl) performed It. Towards 
the end of Che seventh century, Madbyamarija Yasobbita of 
the S'aiJodbbava dynasty (the same is significant of the origin 
of the family) of Orissa claims to have done an As'vamedka and 
a V^apeya. 

In South India, the early PaUava king Sivaskao^varman 
(accordii^ to the HirabadgaUi plates, Bpig. Ind. VI, p. 88) claims 
to have performed the Agniftoma, Vsjt^tya and Artramsdha 
aacrifices. The reference in the Udayecdiram plates to an As/va- 
fnsdha by an nnmentioned king in late PaJlava times is notewoitby. 
(GopaJan, Pailavas, p. 125). The Kedamba king Mayucavarma 
(who, like Pufyamitra was a Br^hmapa) claims to have done an 
As-vamedha. In the Coin records, there is reference to only one 
As^amsdka and that in RSjadhirSia's time (Nllakan^ba S'Sstri'a 
Cof<ss, 11, p. 220) Krfoa YSdava, the grandiarther of Mab&deva, 
the patron of HemSdri, claims to have revived Vedic sacrifices. 
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i6, U. 5*6. >)1BANDKAS OV DKARUAS'ilSTRA BY KlBOS 

The ^re&t hhS^a% are virfuaUy as they collect in 

the course of tlielr comments on tbeir orisioals all the relevant 
authorities supporting the text, or apparently going against it 
Aparirka's bhS^ya on YSjSavalkya and MSdhava's commentary 
•on Par&s^ara are practically nibandhas. BallSla Sena (a.D. c. 2168) 
composed, through or with the help of his guru Aniruddha, four 
digests named sSgara, vis., Ac^ras^ara, PratmhTts&gara, 
hanas'agara., and Adbuias'agara. The last two have been printed. 
(Kane, op. «>., pp. 540*341). 

Pra^parudiadeva of Orissa, who ruled at Ka^a (Cuttack) 
from A.B. 1497*1532, is the reputed author of the digest Sara%vaH- 
v<13s<r, of which the VytnahZra part has been published 
(Mysore, 1927). 

163 

56,1. 5. HemSdri’s Caturvargacintamaki 

'* HemSdri and MSdbava are the Castor and Pollux in the 
galaxy of dak^ti^ya writers on Dh<ir*tui$>ssira " says Mr. Kane 
{op. cii-t p. 354). He held the post of (Keeper 

of Records) of Mahldeva.the Yadava king of Devagirl (Danlatabad) 
in the Bakhan. His modest title disguises, as In the case of the 
famous N&na Fadnavis, the position of virtual premier. His 
CaturvargacintSwoTii aimed at being an encyclopaedia of DAarmo, 
and was designed to consist of five major sections, v». vrata^dSnot 
iSrtha, mok^a and The sections on ftrtha and moif3 

have yet to come to light (Kane, p. 354). King Mabideva under 
whose command Hemadri wrote bis digest, reigned from A.D. 
1260 to 1270. 
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56, H- JAYASIMHARALPADRUMA 

Sss Note 217 on S'lv&ji’s coronation, anfe pp. 281*285. This 
extensive work i$ in 19 stahokas on kSla, vraia, s'rSddhct, etc. 
Composed about a.d. 1710 {vide, Kane, p. 548). 
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56, Small Content of Politics and Law m 

NiBAKDHAS Written by Command 
T here i$ nothing on polity In Heraldh’s digest, and it makes 
only occasional excursions into the domain of vyavahSrer on 
sources of ownership (HI, i, p, 525 C), siridhaita, (HI, 1, pp. 550' 
551). These are his only digressions into law proper. In the 
bigger nibaiidhas, vyavahSra and rSjedharma were only part 
of the bigger scheme. Two parts only are devoted to these id 
Nllakantba’s digest out of the twelve, and two out of fourteen in 
Lak$mldhara’$ Krtya-baipataru. In Capdes^vara’s RatnSkara, 
the treatment of R^antti was an after*tbought, and vyavShara 
and viv8da (law and procedure) were two sections in seven. In 
SmriicoTuirika, ^^yatfahSra was one of Its six divisions, though now 
its best known; tbe others dealt with sffmskSra, sknika, sffSddha, 
asauca, and firSyscitla. Tbe Madanaratna-pradipa bad ao sec* 
tion CD R8janiti and its vyavahdra section was only one of seven. 
Other instances can be cited. 
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56, ll. 19*21. The Character of RXjaniti in Nibandha 
Literature 

The only works on R^adharma or RdjanJti now extant, 
which form part of a nibandha are (l) l^aksmldbara’s RSjadkarma' 
kaipaiaru, c. a.d. 1110, (2) Caodes'vara’s RSjanUirainSkara, c. 
a.D. 1370, (3) R8janUtprab39>a of Mltramie'ra. c. 1620, (4) Niti- 
mayShha of Bba^^a Nllakan(ha, c. 1655 and (5) R^adharma 
kaustubha of Anantadeva, c. 1675. Among the parts on RSja- 
dharma in old digests which are lost must be mentioned king 
Shoja’s R5/artitt (a.d. 1000*1050, mentioned by Kane, cp. cit, 
p. 719) and Rdjadharma-kdmadhsnu of Oopala a contemporary 
of Lakfmldbarma as mentioned by the latter (Kane, p. 612 '• cited 
by Catjde^vara on pp. 2 and 4 of his RsjaniHratnZkara, ed. 
JayaswsJ, 1936)* 
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56, 1. 25. Kaujilya's Arthas^Xstra 

A vast literature has grown loaod the KauisHya. For a dls* 
ctiasiOQ of (he authenticitY, character and place of the Kautilsya in 
political thought see my Afictent Indian Polity, 2Dd edition, 1955. 
and my Ancient Indian Soonomic Thouiht, 1934 paseim. 
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56, L 25. Bhoja’s Yokxikalpataru 

This has been edited by Pandit Is'varacandra S'Sstri, Calcutta, 
1917. The topics it deals with are, besides polity, selection of sites 
for buildings and construction of buildings, furnituie*making, 
precious stones, ornaments, weapons, draught and other animals, 
vehicles and the building of ships etc. Bhoja has written on 
VSeiurSstm ia bis SamGerSngapsutra (ed. Ganapati S'Sstri, 
G. O. S.}. The miscellaneous character of the topics in the work, 
and the citation of Bhoja himself by name six times may justify 
the suspicion that it has been fathered on the famous king of 
DhSra. The polity part is of poor quality. 
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56, I. 25. MXnasollXsa of Somes^vara CXlukya 

The MSnasollSsa is an encyclopaedic work in 100 chapters, 
divided into five vimraiis, and comprising abont 8000 sickas in 
anu 4 (ubh metre. It gives a condensed account of many topics: 
The first two vimfolit, which have been printed both at Mysore 
and Baroda, deal with politics chiefly, dealt with in a very 
free spirit, so as to bring in medical treatment, horses, elephants, 
precious stones and aicbemy. There is little originality. An 
account of ttrthas (places of pilgrimage) comes early in tbe 
work, on the ground that llrthasnSna is imperative for a king, 
and tbe holy rivers of the Dakhan within the author's dominions 
are specifically mentioned. The author is Somes^vara, the son 
26 



202 


RiJADHARMA 


and successor of Vikramaditya VI. His reign extended from 
A.D. 1127 to 1138, its shortness being due to the great age to which 
VikramSditya Jived. It was composed ia A.D. lUMMr. G- K. Sbtl* 
goadekar's introduction to the Baroda edn. p. vi). 
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56, ll 29*30. KXmandaka, SokADSVA-SORi and Hekacandra 

All tho three writers make a display of their learniog and literary 
skill, literary efTect belag more their obvious aim than origioality 
in idea or in presentation of political views. The NUis^ra of Kaman* 
daka is an obvious imitation of Kautilya's work but its admini* 
strative, legal and economic material is rejected, and aCtentioo is 
concentrated on such minor matters of kiflg*craft as Che mati4alas 
and diplomacy. The treatment betrays unfamlllarity with actual 
government. Somadcva-SGri was a Jain teacher {c. a.d. 950). His 
work U in simple, readable prose of great elegance. It is 
chiefly a rehash of some portions of Kaujilya’s work, whose phrases 
are woveo into the texture of Somadeva’s own sentences. It has 
been printed at Bombay with a baffling commentary, which contains 
many forged texts. 

For analysis of the contents of the fiuisnra and the IVrA*. 
v3iy5mfta, see—Benoy Kumar Sarkar's Introiuciion io Hindu 
Positivism, 1937, pp. 381 ft, and pp, 420 ff. 

Hemacandra is another Jain writer, and a polyhistor. He 
lived between A.D, 1089 and 1173 under the patronage of his 
disciple KumSrapSJa Cflukya, (a.D. 1143.1172) king of Anbilvad 
His Laghu-arhanmiti was printed in 1906. For an analysis of 
its contents see Saikar, pp. oit., p. 430. 

See note 28 supra. 
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57, //. 1.4. Rajadharma Works by Court Patoits. 

Nllakanfha wrote under the pation^e of Bhagavanta Singh of 
Bhareba, near the junction of the Jumna and the Gambol (CarmaD- 
vatl). Bhagavanta was a Bundela chief of the Sengara clan. The 
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digest w&s named after tbe patron as Bhagavanta'bkSskarer. As 
tbe work was named Bh&skara ' the Sun/ each section was called a 
ray of tbe Sun {MayuAha). The division into twelve sections was 
perhaps suggested by tbe number of Mityas being twelve, (see 
P. V. Kane’s ed. of the VytxvahSra-*nayukha, 192b, Introduction, 
p. xvii). 

MitramlsVa, tbe author of Vlforrutrodaya, was an 39rita of 
the famous Bir Singh of Orccha, who ruled from 1605'1627, and 
was coeval with his patron Jahangir, for whose sake be assassinated 
Abul Fasl, in 1602 (Vincent Smith* Akhar, 1917, p. 30i). Jahingir 
promoted Blr Siogb when be came to the throne fad showed him 
so much consideration that Blr Singh was promoted to a moftsab 
of 3000 (see my ed* of F. Gladwin’s Hisiory o/ JakSngir, 1930, 
p. 23). He was also permitted to fortify Datiaand Orccha, rebuild the 
famous temple of Krioa at Mathura, and build many other temples. 
His revivalist zeal for Hinduism is responsible for the patronage 
of MiCrami^a whose digest combines in its title his own name 
coupled as ‘ friend ’ with that of hb patron. 

Anantadeva the author of RSjadharma&gmstubka wrote under 
tbe patronage of Bar Bahadur of Almora {1662* 1673)* See Kane’s 
Hishry of Dharmas^Sstra, pp. 452'453. 
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57, U . 11-31- Lak?mIdhara and the Krtyakalpataru 

Tbe relevant information on Lak^mldhara and his great digest 
and a consideration of its place in the history of Dkartnas'Siira is 
collected in my articles on Laksmldbara on pp. 148-168 and 199-223 
of the Madras Law Journal Commsmeration Volume, 1941. The 
question of the alleged citati^ of Vij&ane^vara by Laksmldbara, to 
which currency has been given by the high authority of Me. Kane, 
who brot^ht it into notice (History of Dharma»9sira, pp. 289, 
317). is examined and it is shown that the position can not be 
Snetained. The dates of the composition of tbe MitSh^S and the 
Kalpataru are determined as c. 1120 and 1110 respectively,* ui 
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modification of the dAtes given by Mr. Kane, who places the 
Kalpataru long after tbe MitSk^arS. locidentaUy, from the Kal- 
pataru confirmatory evidence of the author of the KSmadh^u 
being Oop&la, as suggested by Mr. Kane (pp. 294*296), is given, 
and he is shown to have been a contemporary and friend {va^S’ 
of Laksmldbara. 
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58, U. 1*6. CANpES^'ARA 

Mr. Kane in bis Histcry (pp. 570*372) and Dr. Jayaswal in bis 
introduction to tbe HSjaMtiraindJiAi'a (pp. 12*22) have given the 
available information about the personal and family history of 
Caqd^vara, who. while liberally borrowing " from bis predeces* 
sors, particularly Lakfmidhara, to whom he is inferior in ability and 
erndition, claims superiority over them: 

Yasmin-na kiHcidapi fomsAti Kamadhgftur- 
Yatr^tamaipatnapi Kaipaiarumc daiU i 
Dhatte na gandhamopi kaUcatus PsHj'Sfak 
Tal'tor^amapi vivinakti nayi^ratittjajf H 
(Can^es'vara’s preface, si. 25 to KjiyaratnSkara, Bib. Ind., 
1925, p. 6). 
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58, if. 16-32. NfTIMAYuKHA 

Tbe paramount authority which bis VyavahSramaytlkkahas 
attained through judicial decisions in the Bombay Presidency has 
invested all the other sections of fiie Bkagavania-bh&skara with a 
reputation, which is somewhat unmerited. This is particularly Che 
case with his NUitnayTiithct. It is a pedantic work. Its main 
reliance is on VarSbamibira's BThaUamhiia and the ffiHsUra of 
Kamandaka. I4ke other writere after the Musulman conquest, be re* 
commends kJi{a-yuddha and the use of poisoned weapons, destruction 
of tbe civil population etc. To show his want of realism, Mr. B. X. 
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Sark&r has pointed out that Nllakantha’s authorities are of the 
GupQ period (op. oti., p. 547). 
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59, line 1. NON-KsATRIYA CORONATION 

At the befinniog of the Nitima^^ha, NUakaa^ba declares that 
the tarm R£j5 U valid (sakto) only in regard to the K^atriya 
(Kiatriya-mSlro) and is not a result of assumption of a kingship 
iRliJy<t-ycga). He argues that as kingship l/^'ya) follows corona* 
tion, and it is lud down that the RSjH should be crowoed {RajSrtam 
abhififlcei) which can only piean the Kfatriya. There seems here 
a tacit assumption that what he says in the book is applicable only 
to Kfatriya kings but the tenor shows that he was more of a 
realist than might appear from this initial argument. He describee 
the Vedic ceremony of coronation with vs^'c rites, (abhi^ka-vidhiff, 
and abhiftka-prayogab) which take up nearly two'fifths of the short 
treatise. It is noteworthy that the more rigid LaJcsmldbara, who, 
though a courtier, unlike NUakantha who was a mere scholar, has 
omitted the Vedic rites and the full tNontras from the Aiiaraya. 
brShnutijei in ROjadharma-Kalpafan*, and given only three pages to 
the coronation. 

m 

59,21. KzLUNG A Brahman in Selp-dbfence 

The subject is discussed b pp. 91*100 (GujarSthi Press 
ed, 1921). He quotes Manusnifti, VIII, 550*551, that ' one may 
slay without he^tation an assassin who approaches him with xscr* 
derous intent, even if be be his own teacher, a minor, an aged roan, 
or a BrShmaqa versed in the Veda, and by killing an assassin Che 
slayer incurs no guilt.' and Kityayana (a verse not found in 
Mr. Kane's reconstruction of this jurist) that 'by slaying in battle 
one who approaches the slayer with murderous intent and attacks 
him the killer incurs no guilt accruing to the slayer of a Brabmaoa,’ 
N llakanlha argues that the rules refer only to one who actually 
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attacks and should not apply to a possible slayer who Is asleep 
{ato jigMtmiata 9va viprasya maratfom, na supiifde^) and that 
tbe use of Che words “or” ( 02 ) la Maaa’s dictum and * even * 
(<^i) in KStylyana’s, shows that tbe killing: of a B^maqa 
in sQcb circumstances is not acceptable. VijS^uies^vara, in com* 
mentiog 00 YSjSavatKya (IZ> 21.) by way of llustraHon discusses 
this injunction of Manu. Tbe argument is that tbe words used 
do not constitute a vidhi (command) to the effect that a guru 
and others must be kiUed> but imply that if even the alayfng of 
a g$tru, who is entitled to reverence and filial alTectioo> an old man 
and a child, who are objects of compassion are liable to be slain, in 
in such drcumstances, how about others not possessing such clainss 
to coDsideratioD'^ven if they approach as assassins (Statayina^) ? 
Tbe argument of the Sit/Sk^ara, which Nilakantha accepts, is 
further that there would be a conflict between precepts if the mean¬ 
ing is that such StatSyins (a guru etc.) should be killed; for 
SuTnantu has ruled that though an assassin (.StatSyin) 
killed, without guilt accruing to tbe slayer, it is otherwise with tbe 
killing of a B^ma^a or a cow. There ie also the injunction of 
Manu (IV, 162) that tbe teacher who initiates one, the teacher 
who has explained to him the Vedas, or any other teacher, and 
parents should nsver be troubled (na hintsyeU), as they are all 
inoffensive (t<^es5vf) persons. There will be also transgression of 
(be Vedic injunction that one should not injure any living being 
(Sa htmsySf sarv9i}i bhutSni) which is a general interdict against 
all killing. The signiflcaoce of tbe mention of the guru and others 
in tbe verses of Manu is that they alone should not be killed. It is 
concluded by VijffSnesVara. who is following MedhStiChi here, 
that the rule of Manu about SiaiSyins will apply only to those who 
are not Brlbmapas. 

Aparirka holds that a Br^mapa alaiSytn may be slain only 
when be is about to kill another, or is attempting to kill another; 
t.e., be can be slain when caught in tbe very act of murdering 
another. If be escapes, he can uot be killed later. He also bolds 
that if it is possible to prevent the murder short of killing tbe 
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murderer (Siatl^n) to kill the l&tter will result in the guilt of 
hrahmahaiyS (Brabinaa*$laughter). His opioios applies to 
SiatSyins of all castes. MedhStIthi was of opinioii thst a murderer 
could be killed even alter the commission of the crime, provided he 
is not a Brahmapa, etc. VijSSoe^vara held that a BrShmacia or 
Guru 3tatSyin should be punished short of death, by suitable 
penances etc. 

The SmfticcMdrikS (VyavahSra) dealing with the question 
applies the extension given, by parity of guilt, to the term Utatifyin 
by the smftis Vasi^ha, III, 16 who lays down that the follow* 
ing six are also StaiSyins: an incendiary, a poisoner, an armed 
attacker, a robber of wealth, a man who ravishes another man^s 
wife, and be who takes away a man's field; or Bb;gu, who adds 
to the above list the man who curses, who uses incantations, 
who is an informer, and one who always picks up the weak 
points of others.) The conclusions of the are 

threefold: 

1. All SMSyins, including a Br5hmai>a SiatSyin may be 
killed when they attempt assassination. 

2. With the exception of the Brihmapa, constructive stattiyins 
like those who rob one of bis field, or ravish another's wife, eta 
may also be killed. 

3. The Br§bma 2 )a is not to be killed for the constructive 
offence of StatSyin, as explained by Bhrgu sod Vasi^^ba. 

In bis NiiimaytiAha NllakaQ|ha accepted all the three proposl* 
tions, going thereby against the total exemption of the BrShmaija by 
VijSane^vara and Medbitithi. But, in his VyaoahSramaj^ukha, 
he went back on this total acceptance of the three rules laid down 
by SfHfiicattdrikS, and argned that In no circumstances should the 
BrSbmajja be killed, as the rules in Manu etc., referred to other 
ages than Kallyuga. His conclusion is that 'in the Kaliyuga a 
Brahmai^a StatSyin is not to be killed (even in self •defence), but in 
other ages this was allowed.' (See Kane's notes to his edn. of 
VyavahSramay^hOj 1926, pp. 417*422; and bis Tm. of tbe 
same work, 1933. pp. 262*263. and particularly tbe notes.) 
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59, U. 4 . 9 . KOta-VUDDHa 

Klt^a-yudd^ui is described by Nlla)cao|bs {UHiftiO^fiUkha, p. 98} 
as slaying; by the use cf pofsoued weapons aud $0 /orth. He 
cites the recorDmpndatioc of Kicnandaka to cany on kli^-yuddha 
as aa alterDatIve (fatySya) or additico) to open warfare. But 
rbe iastaoces of * unfair ' attacks, which he gives may be unchi- 
valrous, but are milder than those in use today among the nations 
of the West. 
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59, U. 8*26. Anantadeva's Doctrines 

See Dr. B. Bhattacarya's Introduction to the Rsja~dharma’ 
Kattsiubha, passim and eepeciaUy, 
p. xiv, chief queen and her accomplishmenta; 
p. xiv, " If the king has several queens, then the eldest son, although 
born of a younger queen, inherits to the exclusion of other 
sons by older queens/' 'Hius, primogeniture is laid down, 
pp. xiv and xv, constitution of the mmlstry. 
pp. xV'Xviii coronation ceremony. 
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60-61, U. 1-7. MiTRAuis'RA’s Views 

His view on the question of the qualification of the king is 
stated in RSjaniHprakas'a (pp. 10*11} in the following words: 

Rtijas'abdirihah tSsvad vicSryate, Kim ayam rSja»abdo 
Yasmin kasmirnffcit prajS-pSlake variate, uia k^atriya' 
jStau, kim vS abhifikta-k^airiyajSiau varttaia iti f Taira 
ave^iyadhikararje “ Rl^3 R^'asuyena evarSjya-kSnio 
yajeia " ityafra purve^akae lihhitam — 

RSjyasyaiarto rSjeH sarvatoke^ giyaie I 
SiahSvi^ayaiS caivam s'SstrasySpi bhmi^ati 
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TasmSd brahmatjSdayo rSjyam iwrvSyS rSjana Hi. 

Ri^yani tu janc^ada-pari^Slanatn. Zj^kaprayoga $v<i s-abda- 
rthavadhSraite pratnatjatH. Lok6 ca brShsnanadi^i rajya^ 
karifgu rSjas'ahdo vortafe. 

YSskopi, ' R5ja rl^ati' Hi bruvem, yaitgikam rSjorahadam, 
is'vara’vacanameva abhyupaiit, RSjSnoikfrr^as'ca prajS’ 
paripSlanS'direvet. 

Vedipi- Sonfc asinakam brahtHaijS/$af>t rSjS," ' Yo rSja 
var^atijnSm," *' Somo vai rnjs gatidharvept ” itySdau (Zpi, 
isvara-nacaua praiiyate. 

Koye api, “ Raja tu pratjataye^-samfuHas'Syaf" 

Od primogeniCure hU views axe givea in pp. 35*38. He cites 
Maiiu io favor of the heritage going to tha eldest son, and the 
express injunction of the KalikSpuraifa' 

Aihoparicaram rltja yauvarajyt a^kya^cayei I 

JySyUmsam aurasam putrami aarvardjagutiairyutam H 
and the address of Da^aratha to Rima io the Rarndyaiia: 

Adi^^ hyasi me jye^ah prastUah aadxeo guijaijf i 

TasmSi ivaw pugyayogtna yauvarSjayam avdpsyaai ii 
He lays down that a regal heritage should not be divided like a 
private estate : putrebhyo rSjyaw vibht^ya na deyam (p. 39). 

The State** liability to make ^ood stolen property is limited. 
After citing YSjSavalkya*s injunction that stolen property should be 
made good by the king (U* 36), Mitramiera adds (p. 127) tbe com* 
ment that what is lost through the (heft of the servants of the 
owner need not be made good. (Yaitu dkanaevaminae^apart’ 
cSrkenr^nUam iattu rSjfiS ua deyam.) 

Mltramie'ra’s treatment of the doctrine. See chapter 30, 

pp. 320-321. 

The Bra km ana permitted to be a soldier 

The following half-verse from the MahSbhSraia shows 
that every one is bound to Hght for his cbuntry, if ordered to 
2? 




210 RIJADHARUA 

do SO by tb$ kiD^, and that the Brihmaoa particularly should obay 
the mandate: 

RSj^m niyogSi yoddkavyam brShmatjena vi^e^atalf^ 

Dutiea of a conQueror 

The rules from the 8f*irtit are summarised by MUramis'ra on 
pp. 409'413. The maio features Of the rules are that the old 
royal family, which has been defeated, should be restored, that 
private looting: should be forbidden, that all spoils should be 
brongbt to the king, who will reward his soldiers as he deems fit, 
that If the former king is killed, one of the family should be crowned, 
titat the conquered kingdom should not be destroyed (/.«., annexed): 

DuttasySfn rumndrasya iad-rS^pvm navinSy^yet (p. 411) 
and that the laws and usages of the conquered country should be 
respected and reinforced, (p. 411). The victor should conciliate the 
conquered people. 

Obviously, these precepts If accepted by the Mughal conquerors 
would be beneficial to the Hindu population, 
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61, U. $-12. Cakdr^vara akd LarsuIdhara 

Caod^^^ ^ wholesale borrower of Lak^midhara’s K^tya- 
kalpataru, and practically every section of his RatnSkara series 
is built on the corresponding section of the Kalpataru. 1 am 
Ulnstrating it in my edition of the KaJ^ataru. But be has not 
borrowed from Lak$mldhara in the RSjaniit'ratnskara. The 
circumstance that it was composed when he was over eighty will 
expl^ its slim sine, as compared with the bulkier seven sections 
of the original RainSkara, and also his omission to make more 
use of Lak§midhara's work. There are only six citations of 
Lakimidhara by name (pp. 16, 20, 37, 70, 72, 73) ia the RSjantH- 
rahtSkara besides a phrase from HitikalpatarH R^adharma- 
kalptttam. 
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61, U. 14*17. King's Propitiation of Unssen Powers 

Lftk§C9ldhara's Rlijifdhan/iakalfialant costaius rtiAay direc* 
tiOQS of a detailed character o& the need to propitiate 'onsees powers 
and the ways of doiog so. A$ a s>rotnya he must have believed 
ia their efficacy, and felt a special competence to advise his king 
OD the subject. That the calamities of the Musalman invasions 
in the eleventh and the twelfth centuries of the Christian era turned 
the eyes of the orthodox Hindus to such magical rites is illustrated 
not only by the space given to them in the Kalpaiaru but by the 
still fuller use made of such spells and ritual in the works of hia 
very much younger contemporary BallSlasena, whose DSnasSgara 
for instance gives the ritual and mantras in exUnso- It may be 
noted that Ballalasena wrote a special work on portents 
vie. Adbhuta-sBgara, which was printed is 1905. This work was 
commenced in a.d. 1053 and was left incomplete by BallHlasena. 
and completed by Laksmapasena. Ail BallSlsena’s works were 
written with the help of his guru Aniruddha. the author of 
PiffdayitS and HSralata. 

182 

61, /. 19. Caste of Ca^pes^'ara's Master. The BrXhmana 

AS King 

The Kamala dynasty of Mitbila, which had been ruling there 
from the lest quarter of the eleventh century, when it became to. 
dependent under Hanyadeva, came to an end in 1324, when Hari* 
simhadeva retired to Slmraoogarh in Nepal after defeat by Gbi^a* 
ud'din Tugblfik i/nd. Ant., 1834, p. 414). Can^es'vara, like his 
father and grandfather, bad been a Minister under this king. Cap^etf* 
vara must have succeeded to the ministership by 1310, as in 1314 be 
performed a TulSpuru^Sna bimself (Intrn. to DSnaratnSMara, 
MS. in B.O.R. Institute, Poona). After tbe withdrawal of Harisimha* 
deva to Nepal, a new dynasty founded by the Rajaguru or Spiritual 
Preceptor of the old dynasty eetablished itself in Mitbila under the 
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sti 2 «rAmty of tbe emperor of Delhi. The founder of the new king¬ 
dom was Kimes'a or Bbave^a, who commissioned ^ 

compose the R^janiH-rainSkara. Bhave/a was a Bribtnapa, as a 
RSjaguru, and Brahamaoas are interdicted from being kings. That 
Pugyamitra tbe S^unga kiog, did so made him a degraded “ Arya " 
Unary a) to the Brahmai)a poet BaQa, who condemned tbe act 
io tbe seventh century. (Trn. of Har^acarUa, Cowell and 
Thomas, p. 194). 

The King's duty was to fight. A BrShmaQa was interdicted 
from bearing armsi except in very abnormal circumstances. 
Apasiamba laid down that a Bribmaoa should not touch weapoos 
even for mere examination {parik^SrihatHopi brShmatja Syudham 
nSdadita, 1, 10, 29, 6). Baudl^yana, against the specific prohi¬ 
bition of it by Gautama (to which he refers) allows a BrShcnazpi to 
to take up tbs vflii of a K$atriya if he is not able to maintain him¬ 
self by teacbingi sacrificing and receipt of gifts* but limits it to 
cases in which society is distressed by the spoliation of BcShmaijas 
and ill-treatment of cows and castes get mixed up {vantSttSm apt 
somkdre.)~(U, U* 4, 16-18) In tbe same spirit the 5faAd6Aaraf<r 
(XII, 78, 12-36} tdlows tbe BrSbmauato take up aims in defence of 
the subjects of a kingdom attacked by dnsyus, on tbe failure of 
K^triyas. Manu (VIII, 349*350) in the same spirit allowed the 
BrSbmaga to take up arms in defence of BrahmaQas, women 
and Dbarma. 

That, on a loose interpretation of tbe permission to the Brth* 
matja to live by the pursuit of arms* a large number became atleast 
candidates for recruitment to tbe army in the days of Kaujilya, is 
inferrable from a discussion of the merits of a BrlhmaQa as a 
soldier. (Arthas'astra, p. 343). But there is nowhere any per- 
mission to a Brabma^a to become king. The passages in Manu- 
9mjii (1, 98*101) exalting the Brfihmsija in the social have 
been wrongly interpreted by Dr. Jayaswal as sanction to the 
Br&bmaoa to exercise soverugnty. [Manu and YSf^avalkya, 
pp. 102-104). Throughout India's history in the very rare instances 
of a Br&hma^ becoming a king, he has bad either to abandon his 



NOTES 


213 


varaa and be(Xime a K^atriya, as did MayGta, the first kivs of the 
Kadamba dynasty (J. F. Fleet, Dynasties c/ the Kanarese Dis- 
iriets, in Bombay Gaeeiter, t, p. 286) or apologise for the act 
Orthodox opinion was more outraged by Brahmaqa kingship than 
by Vais^ or S^dra sovereignty. 

183 

61, U. 21-22. Recognition op the King tUfacto 

Ca^das'vara {Rs/anUiratnSkara, pp. 2*3) discussing the 
question of who 1$ king, states that consecration is a consequence 
and not a cause of kingship (PrSja-soSmitve rsjatve prasiddho 
rSja prSja-pSlanavfiti'abhi^kSdayah asya kSt'OijamStram,) and 
accepts the same view as KullOka that the word RSja is not restricted 
to K$atriyaa (AlffnMSmfli-vyokkyn, VIX, RSjas>ahdopi nilira 
k^triyaparafy." In classifying lulecs from to Tributary 

(fCaradab) he adopts the view that all are entitled to the title RajS, 
and the Dbarcna applicable to RijSs would apply to all of them 
equally: “ Sakaia-rSjebhyo yalf koragrahi sa ^aturat ; SamrS/c 
karado yufy sa Sakarah: tvecchaya karado Akara\. SmfttSdaH 

api Ri^'attvofta prakkyStaff- Loke lu, Ri^'eti Sakarah> Cakra- 

varil, SartiTdi, Adhl^varo, MahSrajd iU prasiddhdb, vis’e^aprati- 
patyuparodhdt. ParantUt irayaiiam api Dhartnos’seDmantooe" 
{RajanltiratnSkara, p, 4). 

184 

61, U. 22-26. The State’s Obligations to thb Poor 

Ri^adhane dMia-an^tka'adi'sakala’PrSifxndsn omWtcam; 
bahunayakatoSt rSjya-vinS^asca iti yukiilt iti GoPSia- 
Lakpntdhara-SrikarSdayah. (ibid., p. 72). 

185 

61, 27*28, BuRKS’3 Definition op Society 

This occurs in the RefiecHons on the French Revolutioti. 
''Society is bdeed a contract. Subordinate contracts for objects 
of mere occasional interest may be dissolved at pleasure^but the 
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Stale ou^l not to be considered as nothing better than a partner* 
ship is pepper and coffee, c&Iico or tobacco, or some other such low 
coDceTD, to be taken up for a little temporary interest and to be 
dissolved by the fancy of tbe parties. It is to be looked on with 
other reverence: because it is sot a partnership in things subservient 
only to the gross animal existence of a temporary and perishable 
nature. It is a partnership in all science; a partnership in all art; 
a partnership in every virtue, and in all perfectioo. As the ends 
of such a partner^ip can not be obtained in many generations, it 
becomes a partnership not only between those who are living, but 
between those who are living, those who are dead, and those who 
are to be bom. Each contract of each particular state is but a 
clause in the great primeval contract of eternal society, linking 
the lower with the higher natures, connecting tbe visible with tbe 
invisible world, according to a fixed compact sanctioned by tbe 
inviolable oath which holds all physical and all moral natures Id 
their appointed place. This law is not subject to the will of those 
who by an obligation above them, and infinitely superior, are bound 
to submit their will to that law." (cited In J. Mac Cunn, Politieal 
Philosophy of Burhti 1913, pp. 59*60.) Tbe view of Burke very 
closely approximates to the Hindu view of the eternal social order, 
as I have pointed ont in previous works of mine. 

186 

61, U . 30*31, Divinity op ths Pbople (PrajXm) 

Tbe idea of the king’s divinity is enshrined in the identification 
of tbe kii^ with Visiju. The same idea applied to the subject 
(Prsys) invests tbe latter with divinity and inviolability. Thus, in 
the MahabkSraia, Ssntipaxva, 59,106, it is said in the coronation 
oath that the people of the country (bhauma) are God (Brahma) 
and that in protecting the people tbe king is serving God: 

PrattyHSfn ca abhirohasva manaeS karmanS girS f 

' Paiayi^Smyaham bhauptam Brahma ' ttyava ca-asakrt li 
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The passage cited by Cag^es^vara eods thus: 

' AdySrabhya lur tm rSjyant; rO/a ay am rak^cctu prajsh ’ I 
IH taroam Prei^-Vi^rium iSksinam rrav<ry«j 2 <muAu^ll 

187 

62, h 6 - Composition of the RXjANiTinATNAKARA bv Royal 
Command 

Cao^es'vara states expressly io the second verse of the intro¬ 
duction to the RdjanUirainS&ara that he composed it by command 
oF Kiog Bbaves'a: 

Raj^ Shaws'ena Sj^lapto RSjaniii-nibandhakaift I 
Tan^U Nantrii}3m Sryafy prjmun Caii4tPvaTa)^ AnrtH 

Dr. K, P. Jayaswal {Rnjai^xiirain^iiafax latroduction, p. 23) 
shows that Bbaves'a was otherwise keown as Bbavasimha, and that 
he Was the younger brother Kames'a or Karnes'vara, of the family of 
the R^aguru of the KairiB^a dynasty of Mithila, who was set up as 
king in place of the old Une, by the Delhi emperor, about A.D. 1370. 
Cag^es'vara must then have been eighty-five. “ Evidently he enjoyed 
a long life like his grandfather De^^itya. This record for old age 
and mental vigour is repeated in bis family by Vidj^pati who 
lived under successive sovereigns of the dynasty of Bhave^." 
{lb., p- 25). 

t88 (See Note 8f) 

The Principle of Substitution in MIuaksa (PraitnrdM) 
The matter is argued in/atf»tnt'sutras, VI, lii, 13-41. The 
pTirvapaikfa is stated in suira 13 rbat in the absence of the prescribed 
material so other should be used as a substitute. The reply of 
Jaimini is that the command being general does not interdict the 
use of the substitute, t.s. the command is in regard to the per¬ 
formance of the sacrifice (y<tg<s) and not its material. Sometimes 
the Veda indicates the substitute. But there can be no substitute 
for the deity invoked in a sacrifice, the fire, the manfra, and the act. 
(siiira 13) nor should there bs a substitute for any material express* 
iy forbidden (sStra 20). In regard to the attainment of the fruit of the 
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sacri£ce (phala) thsre cannot be & substitute for the yajamthta. 
($ufr<T9, 9, 21.) Where & number of persons are eng^ag'ed in a 
sacrifice and one of them is missing or incapacitated a substitute 
can be used (22). But the substitute is only a servant so far as the 
fruit is concerned (26). When any material is lost or unavailable, 
anything of the same class can be used (27). It is unreasonable not 
use a substitute (30). In the Veda it is laid down chat if Soma is 
not available puHk^ (a plant resembling Soma) may be used : 

Ya4iso*Htsm(windcics puUkanabhi^u^juydt I 
If a substitute is lost, it should be replaced by an article re- 
.•^inbling not itself but the original (32). If the principal 
{tnukhya) becomes available, after the substitute is used, the former 
should be used, as the substitute is only to act for it, in its absence 
(55). This may be done even in the middle of a sacrifice (56). 
Sometimes the substitute may be mote efficedous than the pre* 
scribed original, and in such a case can the substitute alone should 
be used, since the object is more important than the article to be 
used 9£ prescribed ? (39*40). Jaimini replies that it should not. (41). 

189 

A WOMAK'5 iKDSPRNDRNT RlGKT TO PERFORM A SACRIPICS 
(To be read xi^tk Note 150.) 

In Mimdmsasuira (VI, j, 17) it is laid down that the husband 
and the wife possessed of wealth are entitled to perform the same 
sacrifice. (Sv<Tvarcsr4i vacanddaikakSmyam sySt) depending 
on the Vedic iojunction: 

Dharme ca arthe oa kSme ca anaticariiavyS I 
Sohadhannas'caniavyah, Sakspatyam utpSdayiiavyam 11 
** Sbe should not be discarded in religions afiairs, business and 
desired objects : all reUgious acts should be performed together; 
children should be brought forth together." (M. L. Sandal's 
Tro, p. 303). 
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